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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIAN W. CURTIS 

t/a Julian W. Curtis Co. 
4429 Texas Avenue, S. E. 
Washington, D. C. 


Plaintiff 


) 
) 
) 
) 
) 
vs. ) Civil Action No. 3688-'60 
) 1 
) 
) 
) 
) 
) 


RUSSELL A. CHAMBERS 
448 New Jersey Avenue, S. E. 
Washington, D. C. 


| 
Defendant 
RELEVANT 
DOCKET ENTRIES 
Date Proceedings 
1960 | 
Nov. 4 Complaint, appearance - Exhibit A filed 


Nov. 4 Summons, copies (1) and copies (1) of Complaint issued ** 


Nov. 9 Answer of deft to complaint; c/m 11-9-60; Appearance of 
Coleman L. Diamond filed 


Nov. 9 Calendared (N) 


1961 
May 8 Called Assistant Pretrial Examiner | 
May 8 Certificate of Readiness (AC/N) filed 


May 17 Motion of Pltffs for leave to take deposition of deft; 
c/m 5-11-61 (fiat) Matthews, J. | 


June 12 —_ Deposition of deft; 5-24-61 filed 


2 
Proceedings 


Appearance of Dale L. Button, atty for deft. (AC/N) filed 

Pretrial Proceedings (signed 7-14-61) Assistant Pretrial 
Examiner 

Statement of deft as to work performed by pltff; * * * filed 

Hearing commenced; respited to 10-27-61 * * * 
Youngdahl, J. 

Hearing resumed: respited to 10-30-61 at 2:00 PM * * * 
Youngdahl. J. 

Hearing resumed: respited to 10-31-61 * * * 
Youngdahl. J. 

Hearing resumed; respited until 11-1-61 * * * 
Youngdahl, J. 

Hearing resumed; concluded; taken under advisement * * * 
Youngdahl, J. 

Memorandum, Findings of Fact and Conclusions of Law. (N) 
Youngdahl, J. 

Judgment for pltff vs. deft in amount of $7,750.00 and costs. 
(N) Youngdahl, J. 

Motion of pltff for a new trial or to amend judgment; P&A; 
sis filed 

Opposition of deft to motion for a new trial and amendment of 
judgment; * * * filed 

Motion for new trial, or to alter or amend judgment denied. 
(N) Youngdahl, J. 


Notice of Appeal by pltff from order, 11-27-61 and 12-12-61; 
copy to Drainard; Deposit $5.00 by Nelson filed 


Transcript of Proceedings, * * * 


x = * ae 


Exhibits 1 thru 11; 14, 15, 16, 17 and 18 of pltff. filed 


[ Filed November 4, 1960] 
COMPLAINT TO ENFORCE MECHANICS LIEN | 
1. The jurisdiction of this Honorable Court is invoked under 
Title 38 Sec. 101 et seq., D.C. Code 1951 Edition. | 
2. On or about September 14, 1959, and on another ae subsequent 
thereto, plaintiff contractor entered into agreements with defendant where- 
in plaintiff undertook to and did remodel the premises on Lot! 805 
Square 694, otherwise known as 448 New Jersey Avenue S.E., in the 


District of Columbia. | 
3. The defendant is the record owner with improvements of the 
premises aforesaid, 448 New Jersey Avenue S.E. | 
4. The defendant agreed to pay plaintiff contractor the cost of 
all labor and materials furnished pursuant to the agreements between 
the parties, plus a figure amounting to ten (10%) percent thereof, in all 
$15,031.63, which sum the defendant has failed and refused to pay although 
demand has been made therefor. 
5. Plaintiff contractor on October 13, 1960, recorded herein a 
lien for moneys due and owing from defendant, with notice to defendant 
of even date, said lien being known as L.B. 1-60, No. 342-60, a copy of 
which is attached hereto as Exhibit "A". | 
WHEREFORE, the premises considered, plaintiff as 
1. That this Honorable Court establish plaintiff's lien) against 
the land and improvements aforesaid in the sum of $15,031.63, with 
interest from July 18, 1960. | 
2. That a trustee or trustees be appointed by this Court to sell 
said property subject to the deed or deeds of trust existing at| the time 
plaintiff's materials and labor were furnished as aforesaid, and that 
out of the proceeds from said sale, after the deduction of all costs and 
expenses, there be paid to plaintiff the amount of his claim, with interest, 
and to pay the balance if any, to the owner-defendant. 
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3. And for such other and further relief as to the Court may 


seen just and proper. 


/s/ Julian W. Curtis 
District of Columbia, ss: 

Personally appeared before me the said Julian W. Curtis, who, 
having been duly sworn according to law, subscribed to the foregoing 
Complaint. 

Subscribed and sworn to this 24th day of October, 1960. 

/s/ Ruth J. Davis 
Notary Public, D.C. 
MURPHY & NELSON 


By: Eugene X. Murphy 
211 C Street N.W. 
Washington, D.C. 
Attorney for Plaintiff 


[ Filed November 9, 1960] 


ANSWER 

1. Defendant admits the jurisdiction of this Court. 

2. Defendant admits that on or about the 14th day of September, 
1959 plaintiff and defendant entered into an agreement for the remodeling 
of the improvements on lot 805, square 694, otherwise known as 448 New 
Jersey Avenue, S.E., in the District of Columbia. Defendant denies 
that there were any other agreements entered into on subsequent dates 
and denies the remaining allegations of paragraph 2 of the Complaint. 

3. Defendant admits the allegations of paragraph 3 of the 
Complaint. 

4. Defendant denies each and every of the allegations contained 
in paragraph 4. 

5. Defendant neither admits nor denies the allegations contained 
in paragraph 5 but says the records of this Court will speak for itself. 
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6. Further answering, defendant states that the agreement of 
September 14, 1959 referred to in the Complaint provided that the 
remodeling would be done by the plaintiff for the sum of $7,000.00; that 
the defendant paid to the plaintiff on October 26, 1959 the sum of $2,000.00; 
paid to the plaintiff on January 25, 1960 the further sum of $1,000.00, and 
paid to the plaintiff on March 12, 1960 the sum of $1,000.00, making a 
total of $4,000.00 paid to the plaintiff on the aforesaid agreement. 

7. Defendant further alleges that the work contracted to be done 
has never been satisfactorily completed and that the plaintiff has at all 
times failed and refused to deliver to the said defendant the necessary 
releases of Mechanics Liens upon payment to him of the $3,000.00 
remaining due under the aforesaid contract dated September 14, 1959. 

WHEREFORE, having fully answered, defendant prays that the 
Complaint filed herein be dismissed with defendant's costs to|/him paid. 


/s/ Coleman L. Diamond 
Attorney for Defendant 
424 Southern Building 
Washington 5, D.C. | 


[ Certificate of Service] 


[ Filed July 24, 1961] 
[ PRETRIAL PROCEEDINGS] 

[STATEMENT OF NATURE OF CASE:] 

Action to enforce mechanic's lien, 
UNDISPUTED FACTS: | 

Under date of Sept. 14, 1959 P Julian W. Curtis t/a Julian W. 
Curtis Company, submitted to D a [ writing entitled "Specifications and 
Agreements" signed by P for] repair and remodeling on premises [ 448] 
N.J. Ave., S.E. in the District of Columbia, owned by D, for the sum of 
$7,000, the specific work being enumerated in the [ writing ]. 
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The proposed contract was never signed by D Chambers, but 
P Curtis commenced the work on the understanding of both parties that 
the specified work would be performed for the sum of $7,000. 

The sum of $4,000 was paid by D to P. 

On Oct. 13,1960 P filed notice of intent to hold lien (#342-60) 
in the amount of $15,031.63. 

PLAINTIFF denies that the writing of 9/14/59 was a binding 
contract & contends that after he entered into the work on the premises, 
it was found that additional work was necessary because the termite 
damage, and that extras were ordered and approved by D Chambers as 
the work progressed; that the total value of the labor and materials 
furnished by P to D on said premises was $19,031.63 (as set forth 
specifically in P'’s'Schedule A attached hereto and made a part hereof); 
that after crediting the $4,000 paid by D to P there remains due and 
owing to P the sum of $15,031.63, with interest from July 18, 1960, which 
D has failed and refused to pay. 


Relief Prayed: 

1. That the Court declare P's claim a lien against the realty in 
the amount of $15,031.63 with interest from July 18, 1960; 

2. That the lien be foreclosed; and 

3. Such other relief as the Court deems proper. 

DEFENDANT Chambers admits that there remains due to P 
under the contract the sum of $3,000, which D is willing to pay to P if 


he properly completes the work called for by said contract and upon 
release of his mechanic's lien. 

D asserts that the writing of Sept. 14, 1959 was a binding contract 
between the parties, and denies that there was any additional agreement 
for other work on the premises by P. 

D asserts that certain work was performed on the building in 
addition to that encompassed in the written agreement, but asserts that 
he never authorized said additional work and never agreed to pay for it. 
D contends that any such extra work was required to be done by P to 
complete properly the work included in the contract signed by P, or it 
was done by P as a volunteer. 


STIPULATIONS: 
Facts under "UNDISPUTED FACTS" 
It is stipulated the following may be admitted without 
proof of authenticity, subject to all other objections: | 
P's PT Exhibit #1 -- Proposal of Sept. 14, 1959 
No stipulation is made as to documents identified as P's PT 
Exhibits #2 to 84, inclusive. 
Counsel for D agrees to file, within 30 days, a statement as to 
D's position as to each of the items listed in the "Additional Work 
Ordered and Approved by Russell Chambers" as listed by P in P's 
PT Exhibit #84, of which counsel for D has a copy, giving a breakdown 


of D's position as to: 
(a) Whether the work was performed 
(b) If performed, whether it was necessary to performance of the 
work listed in the proposal of Sept. 14,1959 
(c) If performed, whether it was volunteered by P 
(da) If performed, whether D has some other defense P payment 


of such item 


and said statement to include a list of work under the contract which 
D contends was performed improperly. | 
Counsel agree to exchange, within 60 days, the names and 
addresses of all witnesses known to them, including experts, if any, 

filing a list with the Clerk of the Court, and if they learn of any additional 
witnesses prior to trial to exchange their names and addresses promptly. 


The Examiner has requested counsel to appear at trial with the 


maximum amount of authority to settle this case which will be allowed 


them by their principals. 
TRIAL COUNSEL: Plaintiff -- Rex K. Nelson 
Defendant -- Coleman L. Diamond 


/s/ Elizabeth Bunten | 
ASSISTANT PRETRIAL EXAMINER 


ATTORNEYS: 


/s/ Rex P. Nelson _— Plaintiff 
/s/ Dale L. Button Defendant 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Thursday 
October 26, 1961 


The above-styled cause came on for hearing before THE 
HONORABLE LUTHER W. YOUNGDAHL, United States District Court 
Judge, at approximately 11:00 o'clock a.m. 

* * * 
JULIAN W. CURTIS 
plaintiff herein, was called to the witness stand on his own behalf, was 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. NELSON: 
Q. Will you please state your full name, sir? A. Julian W. 


And your address, sir? A. 4429 Texas Avenue, Southeast. 


Q. 

Q. And what is your business, Mr. Curtis? A. Contractor. 

Q. Beg pardon? A. Contractor. 

Q. And how long have you been engaged in that type of work? 
A. About twenty-eight years. 

Q. And now, how long have you been engaged in construction 
work of any kind, Mr. Curtis? A. Thirty-six years. 

Q. Now, what is your particular speciality so far as contracting 


is concerned? A. Well, remodeling. 

Q. And has that been the bulk of your activity over the years you 
have already given to us in your work? A. Yes, it has. 

Q. I see. 'Now so far as your work was concerned before you 
became a general contractor, was there any special line of endeavor 
that you were engaged in? A. I'm a carpenter by trade. 

Q. And how long were you a carpenter by trade? A. About six 
or seven years. 

Q. Now Mr. Curtis, did there come a time when you had occasion 
to have a discussion with Mr. Chambers about some construction work or 
remodeling at 448 New Jersey Avenue, Southeast? A. Yes, there did. 
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Q. Do you recall about when that first took place? A. Early 
fall of '59. | 

Q. And now would you relate to us the gist of your conversations 
with Mr. Chambers when you first talked to him? A. Well, I met him 
on the job and he went over some of the work that he wanted done. 


Q. Now you say on the job; what do you mean by that ? A. At 
448 New Jersey Avenue, Southeast. | 

Q. Allright. And what did he indicate to you at that time that 
he wanted done? A. Well, he wanted to take the wall down -+ 

THE COURT: First may we have -- I would appreciate it if you 
would describe the nature of the dwelling for me a little bit. | 

How old would you say the dwelling was, 50 or 60 years old? 

THE WITNESS: Seventy-two years old. | 

THE COURT: Will you describe the nature of the dwelling for 
me? 

THE WITNESS: It has a basement, first floor and second floor, 
two bedrooms on the second floor and hall and bath, and the first floor 


has a kitchen and dining room and living room. And the basement, well, 


it's a full basement, fixed up into two rooms and I believe a bath. 
THE COURT: What is the type of construction on the outside ? 
THE WITNESS: Brick-work. 

THE COURT: Brick? 

THE WITNESS: Yes, sir. 

THE COURT: All right, go ahead. 


BY MR. NELSON: 


Q. Now, is that a row house or a detached dwelling? A. 


house. 
* * * * * 
Q. And now in taking you through the premises, did he point out 
| 
to you what he had in mind? A. Yes, he did. 


* *« * 
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22 Q. Now, what arrangement or agreement or understanding, or 
whatever you might call it, Mr. Curtis, did you and Mr. Chambers reach 
at that time, if any? A. Well, I was going to try to give him a price on 
this type of work that he had asked me about. 

23 Q. And did you give him a price on that work? A. Yes, I did. 

Q. Do you recall about how long after it was that you had this 
conversation with him, Mr. Chambers, you discussed it that you gave 
him a price, in terms of a week or a couple of days? A. Approximately 
a week. 

* * * * * 
MR. NELSON: Would you mark this Plaintiff's Exhibit No. 1? 


(Contract between parties was 
marked Plaintiff's Exhibit No. 1, 
for identification.) 


THE COURT: I take it you have no objection to this being 
received in evidence ? 

MR. BUTTON: No objection. 

THE COURT: It will be received in evidence. 

BY MR. NELSON: 

Q. Mr. Curtis, I show you Plaintiff's 1 and ask you what that is. 
A. That's the contract that I gave Mr. Chambers. 

Q. Now having had a look at that, Mr. Curtis, can you say 
whether or not that contract that you submitted to him does or does not 
follow out the discussion that you had with him? A. I don't follow you. 

Q. Does the contract that you propose there follow out the 
understanding that you had with Mr. Chambers that you already told us 
about? A. Yes, sir, I would say so. 

Q. And you estimated that you would do this work on the basis of 
$7,000.00; is that correct? A. That's right. 


Q. Now, did you have any discussions about this particular contract 
that you proposed with Mr. Chambers at a later time? A. No, we did not. 
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| 
Q. Did you give him a copy of this? A. I gave him als copies, 


one for himself and one to sign to give me back. 

Q. Did he ever sign one or give you back either of those two 

copies? A. No, he did not. 
* * * * * 

THE COURT: I suppose it probably isn’t necessary to specify 
which refers to the basement, first or second floor. We will get 
eventually, I suppose, to your contention as to what you claim to be the 
extra work done over and above the items mentioned here; is that it? 

MR. NELSON: Yes, sir, that's correct. 

* * * 
BY MR. NELSON: 

Q. Mr. Curtis, let me ask you this: Did there come a time when 
you were working on the premises that you had any further discussion 
with Mr. Chambers about the remodeling? A. Well, at the same time 
we had discussion about whether we were going to do it on the contract 
or whether we were going to do it on time and material plus ten percent. 

28 Being as he didn't sign the contract and give it back to me, I had 
to assume that we were going to do it on a cost plus ten percent. 

Q. Now, what is cost plus ten percent? A. Well, that was on 
all the sub-contractors and the material, ten percent above whatever 
it costs which I buy all the time, and that would be the regular stock 
price. | 

* * * * * 
MR. BUTTON: And that discussion on both alg were 
one and the same discussion ? 

THE WITNESS: See, he asked me for this contract so he could 
take it to the building and loan and see about getting an additional loan, 
is what he told me. And then, before we left there. I don't know exactly 
the words -- we was there a couple hours, but before we left there we 


talked about doing it the other way. 
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Then when he finally decided to get ready on it, he didn't bring 
me the architect, and he asked about the architect to get a set of plans 
drawn, and he added on a few other things at that time. 

29 MR. BUTTON: Would you fix when and where this conversation 
was held ? 

THE WITNESS: It was 448 New Jersey Avenue. 

* *x * * * 
MR. BUTTON: Was it prior to the fourteenth of September, 1959? 
THE WITNESS: Yes, sir. 

BY MR. NELSON: 

Q. Now, when you were discussing with Mr. Chambers the 
possibility of the agreements as between a contract price and a cost- 
plus or ten percent basis, was there any explanation made to him, or 
did you have any discussion with him as to the theory of either of these 
contracts or which he preferred? A. No, he did not. He didn't tell me 

30 which way he'd rather do it at that time and I don't believe he 
ever did tell me which way he'd rather do it. 

Q. Did you make it clear to him in your conversations the basis 
of a cost plus ten percent contract? A. Yes, I did. 

Q. Now let me ask you this, sir: In a flat figure contract, such 
as you propose here for the $7,000.00, for the work involved there, what 
is the difference between that type of contract and a contract of cost 
plus ten percent? A. Well, it would cost him more money on a flat 
price because you have things you might run into. 

Q. Well then, how would you go about submitting a contract to 
Mr. Chambers on the basis of a flat figure? How would you arrive at a 
given figure? A. Just like I did on this part that I did give him a price 
on it. Then when he changed and wanted something else, then I got him 
to sign a contract for the other things that he wanted as it went along. 
But doing it under cost plus and more or less a mutual agreement, I had 
taken for granted it was all right to keep on going, because he seemed 
to -- I thought Iknew about what he wanted as we went along. 


| 
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MR. BUTTON: I would like to rise to bring to the attention of the 
Court the undisputed facts of the Pre-Trial findings in which it is stated 
that Plaintiff Curtis commenced the work on the understanding of both 

31 parties that the specified work would be performed for the sum 

of $7,000.00. I believe the undisputed facts at that time show that he 
believed there was no reliance on this ten percent arrangement. 

THE COURT: Well, I didn't understand that there was, any reliance 
initially on the ten percent plus cost arrangement. 


Isn't it your position, at least it seems to have been at pre-trial, 
that you started out the work on the basis of this price of $7,000.00 but 
later there appeared to be the necessity of additional work and because 
of this additional work you are seeking to recover the work of that 
additional work and material; isn't that your theory ? | 

THE WITNESS: That's about it, but I didn’t exactly understand 
from the start which way I was going to work on account he didn't give 
me the contract. I had to assume I was working under a ten percent above 
cost. | 

THE COURT: Just a minute. Let me read this Pre-Trial state- 
ment here. 

(Brief pause.) 

THE COURT: Well, the Pre-trial statement indicates that Plaintiff 
denies that a binding contract was entered into. | 

MR. BUTTON: The second paragraph, Your Honor, is the one I 
refer to, of the undisputed facts. 

32 THE COURT: In the undisputed facts it is indicated that the work 
was commenced with the understanding that the work would be performed 
for $7,000.00 

MR. NELSON: Yes, sir. 

THE COURT: But they denied that a binding written contract was 


entered into. | 
MR. BUTTON: I question the testimony, Your Honor, in relation 
to the fact that he states even at the time he began the job he thought he 


was on a ten percent arrangement. 
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THE COURT: No. It seems to be indicated as an undisputed fact 
that at the time the work was commenced, it was to be performed for 
$7,000.00 

MR. NELSON: Yes. sir. That was his understanding of the situation 
by submitting this proposal on a flat-figure basis, on his conversation with 
Mr. Chambers when he submitted this contract, which was never signed. 

THE COURT: I understand. But you do not dispute the fact that 
it was understood at first that the work was to be performed for $7,000.00. 

MR. NELSON: No; that is our contention. 

THE COURT: As specified. 

MR. NELSON: Yes, sir. 

THE COURT: And you contend that later there appeared to be 
necessity of additional work which wasn't contemplated originally, for 
which plaintiff is entitled to recover the reasonable value, that is your 

position ? 

MR. NELSON: Yes, sir. 

THE COURT: And also your position is, I take it, because of the 
necessity of this additional work and because the contract was never 
signed, that you are entitled to recover on the basis of a cost plus ten 
percent; that is your position ? 

MR. NELSON: Yes, sir, that is our contention. 

THE COURT: All right. 

* x 
BY MR. NELSON: 

Q. In other words, in the $7,000.00 you estimated as best you 
could your costs, and you added to it a figure of twenty-five percent; is 
that correct? A. That's right. 

34 Q. And the reason for the twenty-five percent is what? A. Well, 
it takes care of the little things that you can't see. 


x = * * 
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Q. Now then, did there come a time after you had submitted that 
proposal for $7,000.00 that you had any further discussion with Mr. 
Chambers about alterations and the manner in which the work would be 
performed? A. Well, yes. One of the things that come up later was, 
even before I had the plans drawn there, it was about the steps. He 


wanted brick steps instead of leaving the iron step in front. 
* * * * *| 


Q. You mentioned a moment ago, Mr. Curtis, about having some 
; drawn for 


plans drawn. Did there come a time when you had some plans 
the remodeling work there? A. Yes, it did. | 


* * * * * 


MR, NELSON: May I have this marked Plaintiff's Exhibit No. 2? 


(Drawing was marked Plaintiff's 
Exhibit No. 2, for identification. ) 
(Whereupon, "Plaintiff's Ex. No. 2, 
for identification, was shown to 
BY MR. NELSON: counsel.) | 


Q. Mr. Curtis, I show you Plaintiff's Exhibit No, 2 for ident- 
ification, and without going into what the document is, I'd like | ito ask you 
if you can identify it. A. Yes. It's a plan for 448 New Jersey Avenue, 


Southeast. 
Q. And who drew this plan ? ? A. Fellow by the name of Branson. 
Q. Was this the plan you spoke of pursuant to your conversations 
with Mr. Chambers? A. That is right. 
Q. And was this plan followed in the course of your work then 
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after that? A. No, not very close. 
Q. Not very close? You mean there were changes in ‘addition to 
this particular plan; is that correct? A. That is right. | 
MR. NELSON: Your Honor, at this time I would like to offer in 


evidence Plaintiff's Exhibit No. 2. 
* * *x 


i 
od 
i 

i 

| 

i 


THE COURT: It will be received. 
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(Plaintiff's Exhibit No. 2, pre- 
viously marked for identification, 
was received in evidence.) 


BY MR. NELSON: 
Q. Now Mr. Curtis, I wish you would have a look at that plan 
and tell us the date that that plan was drawn by the architect. 
A. Eleventh month, thirteenth day of '59. 


* * * * * 


Washington, D.C. 
Friday 
October 27, 1961 


* * * * 
BY MR. NELSON: 

Q. Mr. Curtis, tell us exactly what happened that brought about 
this plan and drawing? A. Well, after Mr. Chambers decided to go 
ahead with the work, he asked me to get an architect down and we met on 
a Sunday on the job and went over it, and he told -- I told the architect 
the general things that we had in mind to do to start with, and then 
Mr. Chambers added on a number of other things that he wanted done 
too, and told the architect so that he could put them in the plan. 


Q. Were those things then incorporated in the plan, Mr. Curtis? 
A. Yes. 

Q. Now Mr. Curtis, I would like you to have in mind Exhibit 
No. 1, I believe, in evidence, which you have already testified was the 
original proposal that you have made to Mr. Chambers, and ask you to 
look at the plan and refer to the basement part only and tell us whether 
or not there are any items included in this plan that were not included in 


your original proposal. A. No, I believe not, except an outside on this 
front wall, to point up the front wall at that time. It was changed later. 
* * * * % 
43 MR. BUTTON: Objection, Your Honor. He testified there was 


no change on the plans except pointing up the front wall. 
* * * * 
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THE COURT: This isn't anything technical. Counsel simply asked 
you whether there were any changes in this plan in the basement from 
the contract before you that were not in the contract as far as the base- 
ment was concerned, and I understood you to say the only change was 
pointing up this front wall which you mentioned. | 

* * * * * 

THE COURT: When he indicated that, in this architect's plan, 
about pointing up of the front wall and electrical service, didn't you 
realize at that time that that would be an additional cost from what 
appeared in the original proposal that you had signed ? 

THE WITNESS: Yes, I did. 

THE COURT: Didn't you speak to him about it? 

THE WITNESS: Well, he had so man 

THE COURT: Didn't you speak to him about it? 

THE WITNESS: No, I did not. 

THE COURT: Why not? 

THE WITNESS: Well, he didn't ask me about it, and tke I said, 

I talked to him about two ways of working it. And he even went so far 

as to tell me -- some of the things I never said nothing to him about 

that, but some of the items we had talked about. Why he told me he could 
only pay me a certain amount until the job was finished. | 

THE COURT: Did you at any time during the contract talk with 
him about additional cost that was required to be paid becausé of add- 
itional requests he was making for work that wasn't specified in the 


original proposal ? 
THE WITNESS: Yes, I did. 
* * 
BY MR. NELSON: 

Q. Now let me ask you this: What if any understanding did you 
have with Mr. Chambers about the electrical service when you submitted 
that first proposal? A. Well, the only thing I had in mind on the electrical 
was the items that would have come in with doing the work, like the bath- 


room, you have to have a light and a switch in that, and the other bathroom, 
and things like that. But ones we were doing, I was contemplating on 
doing that electric for that. | 
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Q. Then as you went along and you got around to this plan here, 
when you say there was a raise in service, what do you mean by raise 
in service? A. In‘other words, it was a 60 AMP electrical service in 
the building. 

* *x * * 
48 THE COURT: For what reason; was it necessary ? 
*x * * * * 

THE WITNESS: Well, the point is, he said he was going to put 
air conditioners in later. 

* x 
BY MR. NELSON: 

Q. Now then, did you at any time have any conversations with 
Mr. Chambers about the wiring, the electrical wiring and circuits in the 
building that you found when you first started off? A. No, we did not. 


x * * 
° 


* * * * * 


50 THE COURT: How many new plugs do you claim were put in that 
were not contemplated in this original contract ? 

THE WITNESS: I tell you the truth I don't know just how many 
was put in because the electrician can tell you when he gets his bill out. 
There was more put in than what's on this plan. 

* * * 
BY MR. NELSON: 

Q. * * * Mr. Curtis, referring to the first floor plan, will you 

refer to that please, the first floor plan, and I should like to ask 
you if there are any items that appear on this plan that were not included 
in the original proposal. 

THE COURT: Haven't you studied this before you came to court? 

THE WITNESS: No, I have not. 


THE COURT: You are certainly not prepared to testify then. I 


suggest you get some other witness. We can't take this amount of time. 
We will be here for several weeks trying this case. 
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THE WITNESS: This partition here beside the stairway is one of 

the things that come up in-between this proposal and the plans. 

* * * * * 

BY MR. NELSON: 

52 Q. Mr. Curtis, referring to the left-hand side of that diagram, 

and you will find there are brick steps, stoop and steps; do you notice 
that on your first floor plan? The entrance to the house. A. Yes. 


Q. Now, will you tell me whether or not that was contemplated 


in your original proposal ? | 
MR. BUTTON: Your Honor, I must object to his panne the 
witness. | 
THE COURT: Overruled. 
BY MR. NELSON: 


| 
| 
| 
Q. Will you tell me whether or not that was contemplates in the 
| 


original plan or not? A. No, it was not. 
* * * * a 
53 Q. Now going from the vestibule into the entry area, it says 
"Install new door with jamb and trim," do you see that? A. Yes. 

Q. Now, will you tell me whether or not that is included in the 
original items or did that first come up on the plan? A. That first came 
up on the plan. I had a door there, and I thought we were going to leave 
that to start with. | 

Q. Isee. All right, sir. Then going into the house a little further, 
in the area where it reads "entry," right below that is the notation, 
"Remove partition and install 2 x 10 over." Now, can you tell me whether 
the removal of that partition was or was not included in your original 
proposal? A. No, that wasn't in the original one. | 

Q. Now, can you tell me how that particular installation or work 
problem came up? A. Well, that came up -- I don't know whether it 
came up from an inspector or Mr. Chambers, but they decided that we 
would have to have some two by tens there, and I think he had an inspector 
on the job before we drawed these plans. | 


20 


Q. Now then, going over a little bit further to the right, there is 
an item there that reads: "Remove partition and install two piece two 
by ten over.” Now, can you tell me if that was or was not in your original 
proposal? A. That was in the original proposal. 

Q. Yes. sir. Now up above that, Mr. Curtis, you have a partition 
there that is darkened a bit, right next to the stairway. Do you see that? 
A. Yes. 

Q. Now, can you explain to us why that area is marked in there 
and why it is dark? A. Well, they decided on a new partition for that 
place. 

Q. In that particular place; is that correct? A. Yes. 

Q. Now, was that partition contemplated in your original proposal? 
A. No, it wasn't. 

* * x * * 

Q. I refer, Mr. Curtis, to the top right-hand portion there where 
there is a reading: “Remove door, close in opening,"’ and something about 
a sash, on the first floor plan. And my question was, was that included 
in your original proposal or not? A. No, it wasn't. 

Q. Now just below that reading, there is an item that reads, 
"Concrete stoop.” Was that included in your original proposal? A. No. 

Q. And then on down below that is an item, "Convert window into 
(a) door.” Was that included in your original proposal? A. No, it 
was not. 

Q. Then I go down to the next item there, "Erect concrete stoop 
on grade,” and ask you whether or not that was in the original proposal. 
A. No, it was not. 

Q. All right, sir. Now, I should like to ask you, having reference 
to all these items, can you tell me briefly why they show up on this plan? 

56 A. Well, everything is not on this pink list that I gave Mr. 
Chambers that comes up on this plan, the things that he had told the 
architect and myself that he wanted on a Sunday that we met him on the 
job. 
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Q. Allright, sir. Now, referring to the second floor plan, 
Mr. Curtis, I will ask you whether or not the plan that you haye there, 
does it correspond with what you contemplated in your original proposal 
outside of, outside of possibly electric that you already testified to ? 
A. Yes, it does. 
Q. All right, sir. Now, when these various items came up, 
Mr. Curtis, was there any conversation between you and Mr. Chambers 
as to any probable cost of the particular items? A. No, it was not on 
any particular item. | 
Q. NowI should like to refer you to the basement area and ask 


you this: That after you had undertaken this work, did you run into 
anything unusual with respect to the remodeling of these premises? 
A. We ran into termites in the basement. | 
Q. What did you find there that indicated there were termites? 
A. We had one room there in the front that had oak flooring over it -- 
well, practically over the dirt, had a little cement in it. It had oak 
57 flooring over it. And when we had taken up the linoleum we found 
places where the termites had eaten through. Of course, if ypu stepped 
on it, you find out you go right on through. 
I showed that to Mr. Chambers and also showed him te partitions 
where they had eaten the bottoms of the jambs up, and then we had to 
take out all the partitions in the basement and shore the joists, what 


was left of them, and put in a lot of new ones. 

* * * * * 

59 THE COURT: Was there any discussion of any additional cost 

by reason of this ? | 
THE WITNESS: We had talked about the different things. 

THE COURT: Tell us what conversation you had about any 

possible additional cost. 
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THE WITNESS: Well, the first time we talked about it we was 
standing in the back yard and we were talking about the extras, and that 
was the time that he told me that he wouldn't be able to pay me but 
$4,000 on the bill until the job was finished, and he could get a loan 
from Perpetual. 

x * 
BY MR. NELSON: 

Q. And what else was done down there as a result of that 
situation? A. Well, after we installed the concrete floor and then in- 
stalled partitions, and then we installed joists, which were the floor 
joists above, and of course the electric had to go in the partitions, and 


then the plastering, furring, you have to put the grounds on the openings 

and lathe it and plaster it, and then he decided he wanted to box in some 

pipe in the ceiling in the basement all along the hall. Then we had to take 

the carpenter and put the framing around those pipe and boxed them in so 
the plasterer could go ahead and plaster them as well as the 


partitions and the walls. 

Then, of course, he decided to put -- well, he had a base and trim 
and all was ate up at the bottom with termites, and doors, some of them 
were damaged very badly, and he decided he wanted new doors and trim. 
And I went along trying to get it all done for him, as quick as I could, 
so I could get my money, but I had to arrange these other things and that's 
one reason this had taken as long as it did to get it done. 

Q. Now, Mr. Curtis, other than the concrete flooring you put 
down in the basement, was there any other installation beside the concrete 
floor when you fixed it up? A. We put tile over it. 

Q. What kind of tile is that? A. Put asphalt tile over it. 

Q. Asphalt? A. Yes, asphalt. 

Q. Asphalt tile was put over the entire basement or just a portion 
thereof? A. Well, that was just about the entire basement, and ceramic 
tile in the bathroom. 
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Q. Let me ask you this, Mr. Curtis: Would you term that work 
you performed in the basement area as practically a whole re-installation 
or part re-installation or what would you call it? A. Well, I 
would say it was a complete installation. | 
Q. In other words the whole basement had to be done over; is 
that correct? A. That's right. | 


i 
¥ * * a *| 


Q. Mr. Curtis, other than what you testified to as to the changes 
in the plan on the first floor, were there any changes that followed after 
that? A. Well, we did some work on the fire places. We finally got 
straightened out on getting a flue line put in. | 


* * * * * 
i 


Q. How did that come about? A. Well, the inspector told -- well, 
he told the carpenter on the job, he told us it had to be line and we phoned 
it up to Mr. Chambers. I told him, and then we got in with the plumber 
and everybody was hooked up with that. Mr. Chambers called down to 
the District Building and tried to get it passed without it, but he could 
not do it. It had to be done. 

* * * * * 

Q. Flue line. You had to install a flue liner, did you? 

Q. On both those fireplaces? A. Yes. | 

Q. How extensive is that? Does it run clear up to the! 


A. It goes all the way to the top just about. 
* * * * # 


Q. Maybe I am confused, but was that an optional matter with 
Mr. Chambers, or was that something that had to be done by the building 
inspection, the lining of the fireplaces? A. Yes, the work in the fire- 
places was an order from Mr. Chambers. | 

Q. All right, sir. Now, having reference to the living room area, 

were there any subsequent changes made after this plan that 
were involved there? A. In the kitchen? | 
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Q. In the living room area. A. Yes, we were going to sand the 
floors and put asphalt tile over it, and he decided to put, apply wood over 
it, and put vinyl tile on. We had to have a good solid base, more so for 
that than you would for asphalt tile because it's so much softer. 

Q. Is there any difference in cost as between asphalt tile and 
vinyl tile? A. Well, the vinyl tile costs about three times as much as 
the asphalt tile. 

Q. And doiyou recall what colored tile was installed there ? 

A. White and black. 
Q. Now whose selection was that, if you know? 
* *x * * * 
A. Mr. Chambers. He met the tile man with me on the job and he 
picked the kind of tile that he wanted. 

Q. All right, sir. Now do you know whether or not, if you know, 

the cost of tile was explained to him by the tile man, if you know? 
A. Iam not positive whether he gave him a price of it or not. 


Q. Isee. Now having reference to the entry and the vestibule, 
can you tell me if there was any type of flooring laid in there? A. No, 
I could not tell you that, I don’t remember. I haven't seen it for a long 


time. Idon't remember. There is nothing on here about it, but it 
seems to me like we did put tile in there too. I couldn't say for sure. 

Q. Isee. ‘All right. Now, referring your attention then to that 
partition along the stairway that leads up to the second floor, can you 
tell me whether or not any problem came up there, Mr. Curtis? 

A. Well, instead of putting the partition that he had decided it should go 
over to the stairway, then he decided he wanted to put a new stairway in 
and move the partition back, I think it was seven or eight inches, make it 
wider than what it was originally. 

Q. Make what wider? A. The stairway. 

Q. And what generally did that involve when you widened the stair- 
way in that fashion? A. Well, you have to take off all the treads and 
risers and installia new carriage and new skirt or whatever you might 
call it -- they have different names for it -- but I call them carriages, 
and install new treads and risers all the way up. 
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Q. Let me ask you this: From what you have testified to Mr. 

Curtis, wouldn't that actually mean a new installation of a stair- 
way to do that? A. It would be a complete new installation. | 

Q. Then what kind of steps were put in there, Mr. Curtis? 
A. Oak. | 

Q. Now can you tell me or have you already said that Mr. 
Chambers decided to have the stairway widened? A. Yes, Mr. Chambers 
decided to have it widened. 

Q. All right, sir. | 

* * * * x! 


Q. * * * Did you have occasion in the course of this work or at 


the termination of this project to make out a list of what you deemed to be 
extra work performed there? A. Yes, I did. 
MR. NELSON: May I have this paper identified ? 


(Thereupon, list of extras was 
marked Plaintiff's Exhibit No. 4, 
for identification.) 


BY MR. NELSON: 

Q. Mr. Curtis, without telling me what is in this paper marked 
Plaintiff's Exhibit No. 4, will you just tell me what it is? 

THE COURT: That is the list of extras, I presume. 
MR. NELSON: Yes, sir. 

* * * 
THE COURT: You are offering it? 
MR. NELSON: Yes. 


* * * * * 


MR. BUTTON: May Iask, Your Honor, when the list was made ? 
THE COURT: All right. When was this list prepared? 
THE WITNESS: This list was prepared at the end of the job. 
THE COURT: All right. | 
MR. BUTTON: Well, what month ? | 
THE WITNESS: Well, that was about in July of 1960, June or 
July of 1960. | 
| 
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MR. BUTTON: To whom did you give this list? 
THE WITNESS: I just put them down so that I'd know what had 
been done. I had my yellow sheets on it. 
THE COURT: * * * I will receive it. 
(Thereupon, Plaintiff's Exhibit 
No. 4, previously marked for 


identification, was received in 
evidence.) 


3 * * 
BY MR, NELSON: 

Q. Now, Mr. Curtis, without going into each specific item, how- 
ever, I would like to ask you if all the work that you have listed in your 
original proposal as modified and as in your plan as extras was actually 
performed on these premises? A. Yes, it was. 

x * * * * 

THE COURT: During all this time that you were putting in work 
that you claim was extra work you knew, of course, did you not, that 
this cost was going to be substantially greater than the $7,000 specified 
in this original proposal ? 

THE WITNESS: Mr. Chambers knew that too. 

THE COURT: Well, my question to you was whether you knew it. 

THE WITNESS: Yes, sir, I did. 

THE COURT: Answer that question first. 

THE WITNESS: Yes, sir. 

THE COURT: How did Mr. Chambers know it? 

THE WITNESS: Because we had talked about it twice, different 
things, you know. 


THE COURT: How did he know that instead of the work costing 
$7,000 it would run substantially $19,000? 


THE WITNESS: Well, I guess he didn’t know how much it would 
really run. 
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THE COURT: How did he know that it would be substantially more 
without knowing the precise amount more? Can you give us any con- 
versation that you had with him indicating that he was apprised of the 
fact that this would run substantially more than the $7,000? 

THE WITNESS: Well, I did tell him about that part qt it. I 
would say the way I put it to him, it would run considerably more than 
what we talked about. ! 

THE COURT: When did you tell him that? | 

THE WITNESS: Well, that was in the yard there after we had the 
front wall up. It must have been in about January, 1960. 

THE COURT: What did he say in response to your statement? 

THE WITNESS: Well, he said that he did want all these things 
done that he had talked about, and that he had -- would be able to pay 
me after we got the work done, but Perpetual wouldn't give him a loan 


on it until the work was done. 
* * * 
BY MR. NELSON: | 
Q. Mr. Curtis, I show you what has been marked No. 5 for 
identification and ask you if you can tell us what that is. A. This is 
the amount of money that was spent on the job. | 
THE COURT: When you say spent, do you mean the amount of 
money you actually paid out ? | 
THE WITNESS: That is right. 
THE COURT: For labor and materials? | 
THE WITNESS: Labor and materials and sub-contractors. 
BY MR. NELSON: 
Q. Having reference to that exhibit, Mr. Curtis, can you now 
answer the Judge and tell him how much money you spent for materials 
and contractors? A.$12,123.10. 


Q. Now can you tell the Court also how much you spent for labor ? 
A. $5,436.50. 
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THE COURT: During all this time that you were putting in work 
that you claim was extra work you knew, of course, did you not, that 
this cost was going to be substantially greater than the $7,000 specified 
in this original proposal ? 

THE WITNESS: Mr. Chambers knew that too. 

THE COURT: Well, my question to you was whether you knew it. 

THE WITNESS: Yes, sir, I did. 

THE COURT: Answer that question first. 
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things, you know. 

THE COURT: How did he know that instead of the work costing 
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really run. 
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THE COURT: How did he know that it would be substantially more 
without knowing the precise amount more? Can you give us any con- 
versation that you had with him indicating that he was apprised of the 
fact that this would run substantially more than the $7,000? 
THE WITNESS: Well, I did tell him about that part of it. I 
would say the way I put it to him, it would run considerably| more than 
what we talked about. 
THE COURT: When did you tell him that ? 
THE WITNESS: Well, that was in the yard there after we had the 
front wall up. It must have been in about January, 1960. | 
THE COURT: What did he say in response to your statement? 
THE WITNESS: Well, he said that he did want all these things 
done that he had talked about, and that he had -- would be able to pay 
me after we got the work done, but Perpetual wouldn't give him a loan 
on it until the work was done. 
* * 
BY MR. NELSON: | 
Q. Mr. Curtis, I show you what has been marked No. 5 for 
identification and ask you if you can tell us what that is. A. This is 
the amount of money that was spent on the job. | 
THE COURT: When you say spent, do you mean the amount of 
money you actually paid out ? 
THE WITNESS: That is right. 
THE COURT: For labor and materials? 
THE WITNESS: Labor and materials and sub-contractors. 
BY MR. NELSON: | 


Q. Having reference to that exhibit, Mr. Curtis, can you now 
| 


answer the Judge and tell him how much money you spent for materials 
and contractors? A.$12,123.10. | 
Q. Now can you tell the Court also how much you spent for labor ? 


A. $5,436.50. | 


THE COURT: Did you make these payments out in checks ? 
THE WITNESS: Yes I did, most all of them. Some of them were 
in cash but most of them in check. 
BY MR. NELSON: 
Q. Now. referring to this same document, while we have it before 


you, Mr. Curtis, there is another item that reads ten percent. Can you 
tell the Court what that is? A. Well, that is ten percent on the material 
and subcontractors. 

Q. And what figure is that? A. That's $1,215.47. 

THE COURT: That was to be your profit I take it? 

THE WITNESS: That is right. 

BY MR. NELSON: 

Q. Now then, that brought the total expenditure on that re- 
modeling job to what, Mr. Curtis? A. $18,775.07. 

Q. And there was accredit? A. And I received $4,000, and it 
brings it down to $14,775.07. 

MR. NELSON: Your Honor, counsel for defense has a copy of 
this document at this time that I would like to offer in evidence. 

THE COURT: Received. 


(Plaintiff's Exhibit No. 5 previously 
marked for identification, was 
received in evidence.) 


= * * * * 

MR. NELSON: Your Honor, I have some 84 exhibits here. 
Defense counsel has a copy of each. 

THE COURT: Let it be marked just as one exhibit, in support 
of this No. 5, I take it? 

MR. NELSON: Yes, sir. 

THE COURT: They include both items of material and labor, is 
that it? 

MR. NELSON: And contracting, yes. 


(Whereupon, group of bills was 
marked Plaintiff's Exhibit No. 6, 
for identification.) 
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BY MR. NELSON: 

Q. Mr. Curtis, I show you Plaintiff's Exhibit No. 6, and for the 
record ask you what is included in this exhibit. A. That's sub-contracts 
and bills. Do you have any other things with it? 

Q. Referring to bills, you mean the bills for materials is that 
what you are saying? A. Yes. 

* * * * * | 

Q. Iask you to identify for the record Exhibit No. 7 and tell me 
just briefly what itis. A. That is the list of the labor for the carpenters 
and the laborers and cement finishers and other odds and ends that we 
had to hire labor by the day for. 

Q. And this is a typewritten record of your original sheets ? ? 

A. Yes, it is. 

Q. Day by day, is that correct? A. Yes, day by day, the yellow 


sheets. | 
* * * * | 
MR. NELSON: I would like to offer them. 

THE COURT: Received. 


(Plaintiff's Exhibits No. 6 and No. 7, 
respectively, previously marked for 
identification, were received in 
evidence.) 


* * 

ROY LAMOND JONES 
was called as a witness on behalf of the plaintiff, was duly myorn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. NELSON: 
Q. Please state your full name. A. Roy Lamond Jones. 
Q. And your employment, sir ? A. Perpetual Building Association. 


Q. And are you here in response to a subpoena asking you to 
bring with you certain records? A. I am, and I have the records, yes, 


sir. 
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Q. And do those records pertain to premises 448 New Jersey 


Avenue, Southeast, sir? A. They do. 
x * * * 


REDIRECT EXAMINATION 
BY MR. NELSON: 


* * * 


x = 
A. Ido have a letter from Mr. Chambers relating to this property. 
Q. What is the date of that letter? A. The date of the letter is 


August 17, 1960. 
Q. Now, does he supply you certain information in that letter as 


to what is contemplated there? A. He does. 
x =x * x * 


96 MR. NELSON: Could I inquire of the Court if I might have this 


portion of the file read into the record? 

* * *x *x 
THE COURT: Just read it into the record. 
MR, NELSON: (Reading) 
"448 New Jersey Avenue, S.E. 


Washington 3, D.C. 
August 17, 1960. 


‘In re: 166-7064 


"Mr. Robert F. McConkey 
500 - 11th Street N.W. 


Washington 4, D.C. 


“Dear Mr. McConkey: 
"In October of 1959 I purchased the house at 448 New Jersey 


Avenue, S.E. from the Chesapeake Investment Corporation, with 
the papers to be carried by the Perpetual Building Association. 

“A stipulation of purchase was that $4,000 wouldbe held back 
and then added to the existing note after a remodeling of the house 
was completed. The remodeling cost was not to be less than 


$6,000. 
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"A general contractor was engaged; The Julian W. Curtis 


Company, and an agreement was made on the physical changes 
to be made in the structure for the price of $7,000 (which did not 
include the installation of certain equipment, i.e., two complete 
kitchens, air conditioning, lighting fixtures, etc.) ! 
"This remodeling has now been completed and consisted 
principally the tearing down of the front wall of the house, refoot 
the foundation and restoring the front to previous contour and 
proportion, removing basement floor and partions (sic) and 
replacing with a poured concrete floor and new partitions. A new 
floor of asphalt tile was laid down over the new concrete. A new 
floor was laid on the first floor consisting of a vinyl-dsphalt com- 
position. The stairway was widened and enlarged and new oak 
treads and risers were installed to correspond to the new oak 


floor which was put down completely over the second floor. Two 

complete bathrooms have been installed. Every inch of old 

electric wiring was removed and completely rewired.| All new 

plumbing installed was copper tubing. The furnace chimney was 

lined with fireproof composition. The attic has been insulated, etc. 
"T would now like the house to be inspected and reappraised. 

I may be contacted during the day at work on telephone number 

District 7-7200 extension 547. My home telephone is LIcoln 3-6121. 


"Sincerely, Russell A. Chambers." 


‘ * JULIAN W. CURTIS* 


DIRECT EXAMINATION (Resumed) 
BY MR. NELSON: 

Q. Mr. Curtis, I believe you testified this morning that you had 
had this list of additional work, extra work, made up shortly after the 
job was finished concerning this contract; is that correct? A. Yes, 

I did. 
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102 Q. Let meask this: You made out a handwritten copy of extras 
before this Exhibit No. 4 was typewritten; is that correct? A. Yes, I 
did. 

Q. What did you put down generally on that handwritten list you 
made? 

THE COURT: Well, that would be the best evidence. He can't 
testify to something that is not in evidence, it's in writing, but it is not 

yet in evidence. Besides, this Exhibit No. 8 is a later exhibit and 
he has already testified this is a complete list of extras that were done 
on the job. He is bound by that testimony here. 

x * * * * 

MR. NELSON: Well, the problem came up this morning in 
discussion with counsel. The value of the additional work that would be 
assessed to these additional items as contained in Exhibit No. 4, and 
as Mr. Curtis testified, he made out in handwriting an original list of 
extras and there is other information on that list that I think would be 
very helpful to the Court. 

THE COURT: Do you mean there is some additional items? 

MR. NELSON: No, no. 

THE COURT: What does it add up to, No. 4 in evidence? 

MR. NELSON: His estimates of cost in each item. 

THE COURT: Go ahead and have him testify, but refer to No. 4 
because those are the extras that he says were done. Ask him what the 

104 value was, |if you have some records to substantiate it. You can't 
be guessing at this. 

MR, NELSON: No, sir. 

BY MR. NELSON: 
Q. Mr. Curtis, you have a photostatic copy of Exhibit 4 before 


you, in evidence, and I ask you if at any time you reached an estimation 
of the costs of each of those items on that exhibit? A. Yes, I did. 


Q. And did you make a note of your estimations as to each item? 
A. Yes, I did. 
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THE COURT: How does he make that estimate ? 

THE WITNESS: Well, I take each item and I figured up -- 

THE COURT: How did you figure up; what method did you use to 
figure it up? 

THE WITNESS: I figured it by the labor and material, 

THE COURT: Where did you get the information on that ? Is that 


based upon some documents that you have examined ? | 
THE WITNESS: No, not exactly based on documents. | 
THE COURT: Were you just guessing at it? | 
THE WITNESS: No, sir, but I figure jobs all the time. 


THE COURT: Didn't you put it down in a record or were you doing 


it from memory ? 

THE WITNESS: No, he has the records thatI had. 

THE COURT: You mean this yellow sheet is the only record you 
have of the value of these different items on Exhibit No. 4? 

THE WITNESS: That's right. | 

THE COURT: You made this yellow sheet at one ‘inne, didn't you ? 

THE WITNESS: I made this sheet when I finished the ore 

THE COURT: So when you made the yellow sheet you relied upon 
your memory covering how long a period of time ? | 

THE WITNESS: That it would take to do the work. 

THE COURT: You didn't understand my question. This yellow 
sheet was made by you as to the estimate of the costs of work on 
Plaintiff's 4? | 

THE WITNESS: That's right. | 

THE COURT: The yellow sheet was made by you what date ? 
When the job was finished ? 

THE WITNESS: I'd say July, 1960. | 

THE COURT: July, 1960. When was the work started)? 

THE WITNESS: The work was started back in November of 1959. 
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THE COURT: And so you made this yellow sheet in July, 1960 

all at one time, and you were estimating cost of labor of some of 
these items, were you, here on Exhibit 4? 

THE WITNESS: That's right. 

THE COURT: And you were doing it not from any records as I 
understand it ? 

THE WITNESS: No. 

THE COURT: But from what you thought back the amount of time 
that was put in in here, is that it? 

THE WITNESS: Well, that is right, because I am figuring jobs all-- 

THE COURT: Do you think the Court can base a reasonable 
judgment upon your figuring, computation of that kind, without relying 
upon records of time sheets as to the labor done? 

THE WITNESS: See, Judge, it's a little different from that. When 
I was working I was working on time and material, ten percent. 

THE COURT: Let's get this straight now, Mr. Plaintiff. You 
made this sheet out in the fall of 1960. The work started in November 
of 1959. In the fall of 1960, at the time the work was completed, you 
were trying to make an estimate as to the total cost, number of hours 
of labor put in for any number of twelve, fifteen or eighteen items, and 
you could do that from memory, could you? 

THE WITNESS: Well, that is not exactly what I said. 

THE COURT: Well what did you say? 

THE WITNESS: What I am trying to say -- 

THE COURT: Did you have any records that you computed your 


figures from ? 

THE WITNESS: You see, I figured more or less when I take a 
wall or partition -- 

THE COURT: You just estimated the number of hours that it 
would take to put up that partition ? 

THE WITNESS: That is right. 
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THE COURT: You didn't have any time sheets of the number of 
hours workmen actually worked to put up that partition wheh you wrote 
down the information on this yellow sheet ? 

THE WITNESS: Not in any particular item because we didn't 
keep the time separate. 

THE COURT: So that all you have on this yellow sheet is merely 
a rough estimate of your own gauging in the fall of 1960 the number of 
hours it would take, for example, to do this front entrance stoop, the 
basement steps and walk to the street. You estimated the number of 
hours it would take to do that, did you? 

THE WITNESS: Yes. 

THE COURT: You did that in July of 1960? 


THE WITNESS: Yes. 
THE COURT: When was this work done on the front entrance 
stoop, basement steps and walk to the street? | 
THE WITNESS: That was done about January and February. 


THE COURT: January and February. And in July of 1960 you 
were thinking back to January, February, and you were estimating the 
number of hours it took to do this work, merely as estimate, is that it? 

THE WITNESS: Well, it would be the same thing if I ie down 
and looked at the job. 

THE COURT: No, no. Why don't you answer my question ? ? You 
merely made an estimate. You had no record before you at! all? 

THE WITNESS: No. | 

THE COURT: All right. You did the same thing with the replaced 
partition in the basement damaged by termites. You estimated the labor 
hours it would take to do that job? | 

THE WITNESS: Yes. 

THE COURT: Don't we have the laborers here, the sub-contractors 
to testify as to the actual number of hours spent in doing that job? That 


is the best evidence. It is going to be purely guess work. This method 
is purely guess work, purely speculation. 


* * * 
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THE COURT: You didn't have any time sheets of the number of 
hours workmen actually worked to put up that partition when you wrote 
down the information on this yellow sheet? | 

THE WITNESS: Not in any particular item because we didn't 
keep the time separate. | 

THE COURT: So that all you have on this yellow sheet is merely 
a rough estimate of your own gauging in the fall of 1960 the number of 
hours it would take, for example, to do this front entrance stoop, the 
basement steps and walk to the street. You estimated the number of 
hours it would take to do that, did you? | 

THE WITNESS: Yes. 

THE COURT: You did that in July of 1960? 

THE WITNESS: Yes. 

THE COURT: When was this work done on the front entrance 

stoop, basement steps and walk to the street ? 

THE WITNESS: That was done about January and February. 

THE COURT: January and February. And in July of 1960 you 
were thinking back to January, February, and you were estimating the 
number of hours it took to do this work, merely as estimate, is that it? 

THE WITNESS: Well, it would be the same thing if I went down 
and looked at the job. | 

THE COURT: No, no. Why don't you answer my goadean ? You 
merely made an estimate. You had no record before you at all? 

THE WITNESS: No. 

THE COURT: All right. You did the same thing with the replaced 
partition in the basement damaged by termites. You estimated the labor 
hours it would take to do that job? | 

THE WITNESS: Yes. 

THE COURT: Don't we have the laborers here, the sub-contractors 
to testify as to the actual number of hours spent in doing that job? That 


is the best evidence. It is going to be purely guess work. This method 


is purely guess work, purely speculation. 


* * * * 
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THE COURT: You can't take a contractor, no matter how many 
years he has been in business, because circumstances vary so much 
from job to job, Mr. Nelson, no contractor can accurately take other 
jobs and compare it with any job and estimate the number of hours and 
labor it would take to perform these different items on this sheet, 
Plaintiff's Exhibit No. 4, with any degree of accuracy at all, especially 
when he makes the estimates some six or seven months after the work 
was performed. You just can't do it with any degree of accuracy at all. 
You are bound to have some slip in memory; there is bound to be some 
inaccuracies in such a computation. 

* * * * 

THE COURT: First let me look at this yellow sheet. 

All right. This was made July, 1960. 

You have here front entrance, basement and walk and wall, 
$1,250. You mean by that the amount of labor, that was the value of the 
labor to do that work ? 

THE WITNESS: Labor and material. 

THE COURT: Labor and material. 

THE WITNESS: Yes. 

THE COURT: How much material was there ? 

THE WITNESS: It would be a little hard to remember. 

THE COURT: What? 

THE WITNESS: I don’t have my figures. 

THE COURT: You don't have any. So this doesn't mean a thing 
at all. I can't tell from this how much labor or how much material 
went into it. 

THE WITNESS: It would be a little hard. 

THE COURT: It would be impossible, wouldn't it? 


* * * * * 


THE COURT: Why don't you listen to my question? This first 


item on this sheet, front entrance and basement and walk and wall, was 
that sublet to a sub-contractor ? 
THE WITNESS: Yes it was, sir. 
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THE COURT: And was the price to the sub-contractor $1,250? 

THE WITNESS: I did not have those records with me when I 
made it up and I don't recall. 

THE COURT: How can you tell what it was if you didn’t have the 
records with you when you made up this sheet? Were you guessing at 
it? | 

THE WITNESS: I just figured it more or less by square foot. 

THE COURT: Then you were merely guessing. You didn't know 
what the sub-contract price was when you made up this yellow sheet ? 


THE WITNESS: No, I didn't. | 
* * * * * 
| 


THE COURT: Allright. Partition in basement bad by termites, 
$590. Where did you get a hold of that item? 

THE WITNESS: Well, we had -- 

THE COURT: How did you arrive at that item; was that sub- 
contracted ? 

THE WITNESS: No, it was not. 

THE COURT: How did you arrive at $590? | 

THE WITNESS: I counted up the two by fours and the labor it 
should have taken to put them in, 

THE COURT: How can you tell in July of 1960 how mach labor 


was put in in the early part of the year 1959? 
THE WITNESS: That item I was figuring just like I would figure 
on any other job. 
THE COURT: That's right. You were using some other com- 
parable job rather than the actual number of hours that were put on 


this job, isn't that the way you were doing it? 
* * * * * 
Next one. Joists for first floor bad by termites, $420, I take 
it you arrived at that figure the same way? That wasn't sub-let ? 
THE WITNESS: No, sir. | 
THE COURT: That was labor ? 
THE WITNESS: Labor and material. 
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THE COURT: You figured what it would amount to at some other 
job and figured what it would be on this job? 

THE WITNESS: No, sir. 

THE COURT: How do you know how many hours the labor -- 

force put in to arrive at the figure of $420? 

THE WITNESS: Like I said before, I figure these jobs all the 
time. 


THE COURT: No, no. I am talking about the $420 item. How 
did you know how many hours of labor were put in there? 


THE WITNESS: I didn't know how many hours were put in. 
THE COURT: You didn't know, you were guessing at it? 
THE WITNESS: I guess that's what you call it. 


* * * * * 


Washington, D.C. 
Monday 
October 30, 1961 


* * * * 
BY MR. NELSON: 
Q. I show you Plaintiff’s Exhibit 9 for identification. 
* * * * *x 
THE COURT: It will be received. 


(Plaintiff's Exhibit No. 9, previously 
marked for identification, was 
received in evidence.) 


BY MR. NELSON: 

Q. Mr. Curtis, this is Plaintiff's Exhibit No. 9, in evidence. 
Can you tell the Court what this group of papers represent? A. These 
papers represent day by day of the amount of hours for carpenters, 
laborers, cement finishers, put in on this job. The sheet I made up 
each day. 

THE COURT: And this No. 7 is the exact duplicate of that, I 
take it, in typewritten form; is that it? 

THE WITNESS: That is it. 
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THE COURT: Let me look at this No. 9. 
BY MR, NELSON: 

Q. There is a tape run on top of that exhibit, Mr. Curtis, what 
is that tape? A. That is the amount of the cost of the labor! 

THE COURT: Was this Plaintiff's No. 9 made out all at the 
same time ? 

THE WITNESS: No, sir. 

THE COURT: Was it made out each day? 

THE WITNESS: Day by day. 

THE COURT: Who made it out? | 

THE WITNESS: I did. | 

THE COURT: You didn't put down the name of the laborer. 

THE WITNESS: No, I did not. | 

THE COURT: Why not? 

THE WITNESS: Well, I didn't do it -- I mean, I didn't) think it 
was necessary. | 

THE COURT: And you didn't put down the particular item the 
labor was performed on, did you? 

THE WITNESS: No, I did not. 

THE COURT: There is no way, from looking at this Exhibit 
No. 9, to be able to tell what the labor was performed on at all, is 
there? | 


| 
THE WITNESS: No. | 
* * * * * 


128 THE COURT: How can you tell from this sheet whether some 
part of the labor wasn't in the other place ? 
THE WITNESS: How can I tell? 
THE COURT: How could I tell? 
THE WITNESS: I can't say that you can tell. 
THE COURT: Iam the one that will have to decide this case. 


You are offering this to me. How can I tell from looking at this Exhibit 


No. 9 whether some part of this labor wasn't spent on some other job ? 
These laborers were interchanging, were working in different jobs, 


were they not? 
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129 THE WITNESS: No, they was not. I said they worked for other 
people at other times and the other people were satisfied with them, 
and why would they not be just as good on this job? 

* * * * * 

THE COURT: Where did you keep these yellow sheets ? 

THE WITNESS: On my pad. 

THE COURT: What pad? 

THE WITNESS: Well, I don't have it over here with me. 

THE COURT: A yellow pad like this? 

THE WITNESS: That's right. 

THE COURT: Well, were they kept attached to the yellow pad 
during the entire time of the job? 

THE WITNESS: No. 

THE COURT: After each day did you tear off the sheet? 

THE WITNESS: I'd tear the sheet off and put it in the folder. 

THE COURT: Put it where? 

THE WITNESS: On the folder that I have on that job, and put it 
on one page. I wouldn't keep a different page each time. 

THE COURT: You what? 

THE WITNESS: I said I have the yellow pad that I put everything 
down on, the amount of each one working. In the evening when I come 
in -- 

THE COURT: Each evening you would tear the sheet off ? 

THE WITNESS: Tear the sheet off. 

THE COURT: Each evening you would tear the sheet off; is that 
correct ? 

THE WITNESS: It's difficult for me to answer. 

THE COURT: You just said that. I am asking if that is correct. 

THE WITNESS: Let me explain. 

THE COURT: No, no, I want you to stick to this now. You said 
each evening, after the job was completed and you put the figures down, 


you would tear the sheet off, is that right, and put it in your folder ? 
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THE WITNESS: Wait a minute. I said off from the pad that I 
have on the board, and I would put it on the page in the folder, you see, 
all my notes. 
THE COURT: These yellow sheets were in a pad like I have in 
my hand, were they not? | 
THE WITNESS: Yes. | 
THE COURT: At the end of each day you would write the number 
of hours the laborers or laborer -- I assume there was more than one -- 
the carpenters and the laborers would perform their work, you 
would put it on these yellow sheets on this pad, and after each day 


would you tear the sheets off? 
THE WITNESS: Whenever that sheet was filled up I would tear 


it off. If it wasn't filled up a lot of the times I wouldn't tear] it off. 
* * * * * 


THE COURT: Did you use the same pencil every time you marked 


something down during the whole job? 
THE WITNESS: I use the same pencil. | 
THE COURT: During the whole job? 
THE WITNESS: That's right. 
THE COURT: Except one time you used ink. 
THE WITNESS: Well, it's a possibility that I do. 
THE COURT: It's not only possible -- 
THE WITNESS: If there's ink on there, I did use it. I can't say 
I used the yellow pencil, when that's gone I use another one just like 


it. The same way with the pen. 
* * * * * 
THE COURT: * * * What time in the morning did the laborers 
come to work ? 
THE WITNESS: Seven-thirty. 
THE COURT: What time did they quit? 
THE WITNESS: Four. 
THE COURT: I take it that you were not there each morning. 
And how much time did they take for their lunch hour ? | 
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THE WITNESS: Half an hour. That's general procedure, what 
we do all the time. 

THE COURT: Were you there at the lunch-hour ? 

THE WITNESS: Sometimes I was there at lunch-hour. 

THE COURT: How many different jobs were you working on when 
you were doing this job? 

THE WITNESS: Well, I usually have five or six. 

THE COURT: I didn’t say usually. How many different jobs were 


you working on when you were working on this job? 


THE WITNESS: I'd say six. 
x * 
BY MR. NELSON: 

Q. Mr. Curtis, I can ask you this while counsel are examining 
the exhibits: How do you actually pay your carpenters and your 
laborers? A. Well, I sometimes pay them by check, and all through 
the week from time to time they will want money, and I give them that 
in cash. 

Q. Do you keep any records of the cash that you advance them 
during the course of the work? A. Well, I don't keep it separate, no. 

THE COURT: Let's stop there for a moment then. How would 
you know how much they had coming if you didn’t keep a record of the 
cash you paid them ? 

THE WITNESS: I keep a record of it in my book. 

THE COURT: Well, where is your book? 

THE WITNESS: I don't keep it on the check. 

THE COURT: Where is your book? 

THE WITNESS: That's at the house, I don't have it with me. 

THE COURT: Well, we better get it. 

BY MR. NELSON: 

Q. Mr. Curtis, are you saying you keep a separate book as to 
when you advance, like for example, suppose Mr. Bowman, one of your 
carpenters, needed $25 during the middle of the week, do you keep a 
record of that? A. I put everything down on the sheet. I put it down 


on the sheet and then I know I have paid him $25. Then I give him a 
check for that much less at the end of the week. 
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THE COURT: And you still have a record of the cash you paid to 
the laborers on these jobs? | 

THE WITNESS: No, I don't have it. Ikeep it that way until I have 
paid them for that week. 

THE COURT: Then you destroy the record? 

THE WITNESS: Well, there's no advantage -- | 

THE COURT: I am not asking you that. Then you Hentncy the records? 

THE WITNESS: That's right. 

THE COURT: So you have no records today showing the amount of 
cash you paid these laborers? | 

THE WITNESS: No, I do not. | 

THE COURT: All you have then is a record of the checks you paid to 
the laborers; is that right? 

THE WITNESS: I am trying to say -- | 

THE COURT: * * * You just said you have no record of the amount of 

cash you advanced to these laborers, and all you have left now for the 
records are the checks you paid to the laborers; is that right? 

THE WITNESS: That's all I have here, yes. : 

THE COURT: And the checks do not reflect then the entire amount 
that you claim that you paid to these laborers, as shown in this Plaintiff's 
Exhibit No. 9. | 

THE WITNESS: No, it doesn't show. 


* * * * *x | 


THE WITNESS: And you will find the same thing in the subcon- 


tractor, if I may say it, because some of them I bought material from. 
THE COURT: Did you advance cash to them too? | 
THE WITNESS: You have to. 


* * * | 


BY MR. NELSON: | 
Q. Mr. Curtis, I show you Plaintiff's Exhibit No. 11 for identifica- 
tion. Without telling us what all this is, will you tell what the whole 
exhibit is? | 
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THE WITNESS: This is the checks for the amount of labor. 
x * *x * * 

Q. Does it/include the carpentry too? A. Yes. That is labor as 
far as we were talking about. 

THE COURT: What is the total amount of these checks ? 

MR. NELSON: The total amount is $3,304. 

THE COURT: $3,304 is the amount you claim for labor. $4306.50, 
so that would mean that there is $2132.50 you claim you paid in cash 

in advance; is that right ? 

THE WITNESS: That wouldn't show the insurance and nothing 
else on them, which comes out of that part of it too. 

* * * * 
BY MR. NELSON: 

Q. * * * At this time I would offer in evidence Plaintiff's Exhibit 
No. 11. 

* * * * * 

MR. BUTTON: We object, Your Honor, because we see no 
connection at this time between the payments on the ‘checks and the job 
in question. 

THE COURT: He testified these checks were paid for labor on 
the job. 

MR. BUTTON: The checks themselves make no -- 

THE COURT: He has testified that he paid them for labor, so 


they are admissible in evidence. I will receive them. 


(Plaintiff's Exhibit No. 11, pre- 
viously marked for identification, 
was received in evidence.) 


148 THE COURT: Are you testifying each one of these checks was 
paid for labor on that job? 
MR. NELSON: I don’t think Mr. Curtis can state that. 
THE COURT: Then there is no foundation. I will withdraw the 
receiving them in evidence. 


(Plaintiff's Exhibit No. 11 with- 
drawn.) 
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BY MR. NELSON: 

Q. Mr. Curtis, I show you on a check here in Plaintiff" s Exhibit 

No. 11, it is made out to a John Gillispie for $120, and I should like to 
ask you on that what that $120 represents. A. Well here it pays $100 


was on this job. 
THE COURT: I can't hear you. The microphone doesn't work 
so you will have to speak up. 
THE WITNESS: Well this check, this particular one ‘ee: it 
says $100 on New Jersey Avenue, 448 New Jersey Avenue, and $20 was 
for something else. It doesn't say what that was for. | 
BY MR. NELSON: 
Q. Now, let me ask you this, Mr. Curtis: 
MR. DIAMOND: Excuse me, Mr. Nelson. Where does it say 


this? 
THE WITNESS: Let me see. 
MR. NELSON: Just a moment. 
THE COURT: Let me see this check, the one he just testified to. 
There is a pencil mark on this check of $100. Who put that on 
there, on the top of the check ? | 
THE WITNESS: The secretary did that. 
THE COURT: When did she put that on? 
THE WITNESS: When they pulled it out of the checkbook. 
THE COURT: When? 
THE WITNESS: From the job -- | 
THE COURT: When did she pull it out ? 
THE WITNESS: Last week. 
THE COURT: A week ago? 
THE WITNESS: Yes. 
THE COURT: She put this $100 on it a week ago? 
THE WITNESS: Because it called for it on the checkbook, on the 
stub, you see. And she put that on there and marked it at the top. 


| 
Something else for another job number then we used it in another way. 
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(Whereupon, check stubs were 
marked Plaintiff's Exhibit No. 12, 
for identification.) 


*x x * * * 

THE COURT: What was that $20 extra for on this particular 
check ? 

THE WITNESS: Well, that didn't pertain to this job. 

THE COURT: Didn't you tell me a little while ago -- 

MR. NELSON: Your Honor, I may be of some assistance -- 

THE COURT: Just a minute, sir. 

Didn't you tell me just a little while ago that none of these laborers 
or carpenters working for you were on any of the other five jobs that 
you had, they might have been working on some other job, but they 
weren’t working on any of the other five jobs you had? Didn't you tell 
me that? 

THE WITNESS: You asked me if the laborers -- 

THE COURT: Didn't you tell me that? 

THE WITNESS: I told you laborers. 

THE COURT: Wasn't this check for $120 for labor ? 

THE WITNESS: No, it was for carpentry. I mean, there is a 
difference. 

THE COURT: Oh, Isee. All right. Now we are going to get to 

the carpenters then. It is true that some of the carpenters that 
you had working'on this job were working for you on some of the other 


five jobs that you had at the same time; is that true? 
THE WITNESS: Yes, the carpenters were. 


x * * * * 


THE COURT: All right. But several of the carpenters at least 
who worked on this job worked for you on some of the other five jobs ? 
THE WITNESS: Yes. 
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THE COURT: So that some of the checks will reflect some of 
the carpentry work for this job and some of the carpentry work for one 
of the other five jobs that you had at the same time; is that right? 

THE WITNESS: That's right. The reason why -- 

THE COURT: I am not asking for the reason. I am asking is that 
a fact? | 

THE WITNESS: Yes. | 


* * * * * 


THE COURT: And sometimes you would advance cash to a 
carpenter that might be for this job and some of the cash advance might 
be for one of the other jobs that he worked on, right? 

THE WITNESS: That is right too. 

THE COURT: And you have no records of that cash PF ene now 
with you ? 

THE WITNESS: You see, the way I kept it was day by day. 

THE COURT: I understand the way you kept it, but we can't tell 


whether the cash advance was for this job or one of the other jobs the 
carpenter worked on; is that right; from any record that you may now 


have ? 
THE WITNESS: I guess you can't. 


* * * * * 


THE COURT: There is no record of any cash advanced anywhere. 
You cannot produce it. | 
MR. NELSON: That apparently is correct. 
THE COURT: That reflects an item of $2132, a difference in 
what the checks showed, what your check record will show that was 
paid for labor on this job, and what cash he has allegedly advanced. 
* * * * * 
BY MR, NELSON: | 
Q. Mr. Curtis, you referred to this other book marked Exhibit 
No. 13. Is that checkstubs for checks written by you on this particular 
job and other jobs? A. Yes. | 
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Q. Does this contain, these two exhibits, green book or blue book, 
whatever it may be, and the yellow book of checks written to carpenters 
and laborers on Mr. Chambers’ job? A. Yes, so far. 

Q. Now what do you mean so far? A. I mean the ones that I 


owe money to yet would not show up on the check stubs. 

Q. But those you have written on the Chambers job are in these 
two checkstub books, are they, Mr. Curtis? A. Yes. 

Q. Now let me ask you this, Mr. Curtis: In Plaintiff's Exhibit 
No. 11, which includes a yellow and blue group of cancelled checks, do 
you know or can you say that this is all that were contained in your 


bank statements, or are there more in the bank statements, do you know ? 
A. Ido not know. I think that's all. 
a x * * * 
158 THE COURT: Do those checks in Plaintiff's Exhibit No. 11 
reflect the work done on this job? 

THE WITNESS: Yes, it does. 

* * * * * 
159 THE WITNESS: If there is something on there that goes to 
another job, it's marked separate. 

THE COURT: Where? 

THE WITNESS: In the stub. 

THE COURT: You can’t tell from the checks themselves whether 
it was for this job? You can't tell from looking at the checks themselves 
whether they were just for this job? 

THE WITNESS: I can. 

THE COURT: Well, can I? 

THE WITNESS: I doubt it. 

THE COURT: Iam the one that is deciding this case. 

THE WITNESS: That is the reason why I spoke of this. 

THE COURT: You have got to use the checks and the book of 
stubs to find out whether it is for this job or some other job then? 

THE WITNESS: That is right. 


* * * 
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THE COURT: They will be received in evidence. 


(Whereupon, Plaintiff's Exhibits 
No. 12 and 13, respectively, pre- 
viously marked for identification, 
were received in evidence.) 


THE COURT: But they do not show the entire amount! you paid 
for labor because you previously said you advanced substantial amounts 
in cash for which you today have no records; is that correct? 

THE WITNESS: That's correct. | 

* * * * 
BY MR. NELSON: | 

Q. Mr. Curtis, let's start this way: How much do you pay your 
carpenters per day total? A. $3.00 an hour; $24.00 a day. 

Q. Now you have listed on the sheet there $28 a day; will you 
explain that to the Court? A. That takes care of the insurance and so 
on for them that you have to pay on the help. | 

Q. So that your expense per carpenter per day is $28; is that 
correct? A. That's right. | 


THE COURT: How am I going to tell what that $4 each day 
| 


represents from this record ? 
THE WITNESS: I really don't know how you would tell it. 


* * * * a 


THE COURT: You are saying this $4.00 is sort of an arbitrary 
figure that you tacked on there; is that it? | 

THE WITNESS: That is right. ! 

THE COURT: An arbitrary figure. | 


* * * * * 


MR. NELSON: At this time, Your Honor, I would like to offer in 
evidence Plaintiff's Exhibit No. 10. | 
THE COURT: Any objection? | 


* * x * * 
| 


THE COURT: All right, they will be received. 


(Plaintiff's Exhibit No. 10, pre- 
viously marked for identification, 
was received in evidence.) 
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THE COURT: Four dollars a day; those carpenters were 
operating on a five-day week, weren't they ? 


THE WITNESS: Sometimes, depending on whether I had some- 
thing there for them to do. 

THE COURT: That is $20 a week, $80 a month, that you took out 
for Workmen's Compensation and Unemployment Insurance. 

THE WITNESS: Depending on how much it is, yes. 

THE COURT: Not depending on what it is, that is what your 
record shows you deducted, $4.00 a day. 

THE WITNESS: That's right. 

THE COURT: That is $80 a month for Unemployment Compen- 
sation and Workmen’s Compensation that you deducted for each laborer; 
is that what you are saying ? 

THE WITNESS: I said that was what I had to pay on them. 

THE COURT: You paid $80 a month for each carpenter ? 

THE WITNESS: I didn’t say I paid $80 a month. 

THE COURT: $4.00 a day, five days a week is $20 a week? 

THE WITNESS: Yes. 

THE COURT: That is $80 a month that you paid for Workmen's 
Compensation and Unemployment Insurance for each carpenter. 

THE WITNESS: If you put it that way, * * * 

x x * x * 

THE COURT: I understand, but what I am trying to find out, 

whether, besides the Unemployment Compensation and Workmen's 
Compensation, there is a lot of -- this amounts to quite a substantial 
sum for all these days, $4.00 a day for all these carpenters, it runs up 
into a substantial figure. 

I would be interested in knowing what Unemployment Compensation 
and Workmen’s Compensation for a carpenter per day would amount to. 
You don’t know that ? 

THE WITNESS: I wouldn't want to say because I really don't know. 


* baad * * * 
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THE COURT: Most of the days were $28-days, and he charged 
$4.00 on these carpenters. There are dozens and dozens of such items. 
They run into at least 50, 60, 70 items at $28 a day, $4.00; that runs 
into quite a substantial figure. 

You can't tell me how much you added for your own self and how 
much the cost of the Unemployment Compensation and the Workmen's 
Compensation was ? | 

THE WITNESS: Well, I would say just roughly that -~- I mean, 
I'm not telling you the exact penny because I don't know. 

THE COURT: About half of it? 

172 THE WITNESS: It would be just about half of it. The other half 
would be -- | 

THE COURT: Taking care of the books? 

THE WITNESS: Yes. 

* * 
BY MR. NELSON: 

Q. Mr. Curtis, having reference to Plaintiff's Exhibit/ No. 6, 

which is the exhibit of the bills, the sub-contractor's charges in 
connection with this particular job, since we were here Friday have 


you had occasion to go over this exhibit to determine what materials 

and contractors would be involved in the original proposal and what 

materials and contractors would be involved with the list of things that 

were called additional work? A. Well, I pulled out the things that was 

labor and material that was supposed to have been in the first proposal. 
Q. Were you able to make a list of those materials that would 

be involved in your original proposal? A. Yes, I did. And while I 

was doing that -- | 

Q. Just a moment Mr. Curtis. | 


(Whereupon, materials, original 
proposal, was marked Plaintiff's 
Exhibit No. 16, for identification.) 


* * * 
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THE COURT: How do you know it's for the original and how do 
you know it's for the extra work? 

THE WITNESS: Well, if it’s not on that list of the proposal, it 
would be on the extra work. I didn't keep those things separate because 
I was working under the cost-plus ten percent. 

* * * 
BY MR. NELSON: 

Q. Mr. Curtis, I show you Plaintiff's Exhibit No. 16 for ident- 
ification, and ask you to tell me what this sheet is. A. That is material 
that I would say that was used on the first proposal. 

Q. And how did you make this list? A. Going through the bills 
and pulling it out, material that had to have for that particular item. 

MR. NELSON: Your Honor, at this time I would like to offer in 

evidence Plaintiff's Exhibit 16. 

THE COURT: Have they seen it? 

MR. DIAMOND: Yes, Your Honor. I would object on the basis 
that the impression I have of the Plaintiff's books -- the impression 
that the plaintiff's testimony gives us on his books gives no basis for 
assuming this list drawn out in the last day or two has any relation to 
materials that went into the job. 

THE COURT: Let me see it. 

Who made out this list, Plaintiff's 16? 

THE WITNESS: I did. 

THE COURT: Who typed this out for you? 

THE WITNESS: My secretary typed it out. 

THE COURT: Who gave her these figures, the one that counsel 
just showed you? 

THE WITNESS: I got these figures off my bills. 

THE COURT: You better offer the bills in evidence. This isn't 
the best evidence. 

MR. NELSON: Your Honor, could I ask if Your Honor -- 

THE COURT: Don't show them to me. Show them to counsel. 
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| 


MR. NELSON: This is Exhibit No. 6, in evidence. Thie is a total 
list of all the bills and sub-contractors. 

THE COURT: Let's take one here, this by-passing no units 
for closet. Get that bill out for me. Two sets, by-passing door units 

for closet, second floor. You claim all these items are in those 
bills; is that what you claim? ! 

THE WITNESS: That is right. 

THE COURT: The contention is, counsel, that all these items 
are reflected in these bills and they are not in the original proposal. 

MR, DIAMOND: Yes, he is relying simply on his memory. 

THE COURT: No, he says they are reflected in the bills. 

MR. DIAMOND: Then the bills will speak for themeslves, Your 
Honor. | 

THE COURT: This is a computation, I assume, for convenience 
purposes. If it shows it doesn't comport with the bills, it will be 
received subject to your objection, and you can show that. | 

MR. DIAMOND: Thank you, Your Honor. 


(Plaintiff's Exhibit No. 16, previously 
marked for identification, was re- 
ceived in evidence subject to 
objection.) | 


BY MR. NELSON: | 

Q. Mr. Curtis, I show you Plaintiff's Exhibit No. 17, for ident- 
ification, and I ask you if you recognize that paper? A. Yes, I do. 

Q. Now, could you tell me what this paper represents ? 
A. It represents a sub-contract price that was used on the first 
proposal. | 

Q. And how did you arrive at these figures, Mr. Curtis? A. Well, 
I take them off the bills, the one I had it broken down on, and the other 
ones I estimated that myself. | 

THE COURT: So that part of it comes from Exhibit No. 6, I take 
it, and part of it is a guess, is that right ? 


* * * 
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THE COURT: How do you know it's for the original and how do 
you know it's for the extra work? 

THE WITNESS: Well, if it’s not on that list of the proposal, it 
would be on the extra work. I didn't keep those things separate because 
I was working under the cost-plus ten percent. 

* * * * 
BY MR, NELSON: 

Q. Mr. Curtis, I show you Plaintiff's Exhibit No. 16 for ident- 
ification, and ask you to tell me what this sheet is. A. That is material 
that I would say that was used on the first proposal. 

Q. And how did you make this list? A. Going through the bills 
and pulling it out, material that had to have for that particular item. 

MR. NELSON: Your Honor, at this time I would like to offer in 

evidence Plaintiff's Exhibit 16. 

THE COURT: Have they seen it? 

MR. DIAMOND: Yes. Your Honor. I would object on the basis 


that the impression I have of the Plaintiff's books -- the impression 
that the plaintiff's testimony gives us on his books gives no basis for 


assuming this list drawn out in the last day or two has any relation to 
materials that went into the job. 

THE COURT: Let me see it. 

Who made out this list, Plaintiff's 16? 

THE WITNESS: I did. 

THE COURT: Who typed this out for you? 

THE WITNESS: My secretary typed it out. 

THE COURT: Who gave her these figures, the one that counsel 
just showed you? 

THE WITNESS: I got these figures off my bills. 

THE COURT: You better offer the bills in evidence. This isn't 
the best evidence. 

MR. NELSON: Your Honor, could I ask if Your Honor -- 

THE COURT: Don't show them to me. Show them to counsel. 


178 
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MR, NELSON: This is Exhibit No. 6, in evidence. This is a total 
list of all the bills and sub-contractors. | 

THE COURT: Let's take one here, this by-passing door units 
for closet. Get that bill out for me, Two sets, by-passing door units 

for closet, second floor. You claim all these items are in those 
bills; is that what you claim? | 


THE WITNESS: That is right. 


THE COURT: The contention is, counsel, that all these items 
are reflected in these bills and they are not in the original proposal. 

MR. DIAMOND: Yes, he is relying simply on his memory. 

THE COURT: No, he says they are reflected in the bills. 

MR. DIAMOND: Then the bills will speak for themselyes, Your 


Honor. | 
THE COURT: This is a computation, I assume, for convenience 

purposes. If it shows it doesn't comport with the bills, it willl be 

received subject to your objection, and you can show that. 
MR. DIAMOND: Thank you, Your Honor. 


(Plaintiff's Exhibit No. 16, previously 
marked for identification, was re- 
ceived in evidence subject to 
objection.) 


BY MR. NELSON: | 
Q. Mr. Curtis, I show you Plaintiff's Exhibit No. 17, for ident- 
ification, and I ask you if you recognize that paper? A. Yes, I do. 


Q. Now, could you tell me what this paper sepresontel? 

A. It represents a sub-contract price that was used on the first 
proposal. | 

Q. And how did you arrive at these figures, Mr. Curtis? A. Well, 
I take them off the bills, the one I had it broken down on, and the other 
ones I estimated that myself. 

THE COURT: So that part of it comes from Exhibit No. 6, I take 
it, and part of it is a guess, is that right? | 

* * * 
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(Whereupon, Plaintiff's Exhibit 
No. 17, previously marked for 


identification was received in 
evidence subject to objection.) 


* * * * * 
BY MR, NELSON: 
Q. Mr. Curtis, I show you Plaintiff's 18 for identification and 
ask you if you recognize that paper. Say yes or no. A. Yes. 
Q. Now, when did you have occasion to make up this paper, 
Mr. Curtis? A. That I made Saturday night. 
Q. And what does this represent? A. Carpenters and laborers 


on the first proposal. 

Q. With the total for that figure; is that correct? A. That's 
right. 

MR. NELSON: Your Honor, I would like at this time to offer in 
evidence Plaintiff's Exhibit No. 18. 

THE COURT: How did you get at these figures? 


THE WITNESS: Well, that was another guess. 
THE COURT: Al right. 
* * * * * 

THE COURT: What you have really done -- frankly, isn't this 
what you have done, whether it was Saturday or when it was: When 
you realized you had to get more specific information so you could tell 
the exact amount of labor that went into the extras that you claim were 
done, and what amount went into the original proposal, you just thought 
back and made an estimate of what you thought would be the amount of 
labor that would have to be expended on this additional work, the amount 
of labor you thought would have to be expended on the proposal; is that 
what you did ? 

THE WITNESS: That's what I did. 

THE COURT: Isn't this pretty much of a guess on your part? 
You have the experience, I realize, of 35 years, but your estimate at 
this stage of the game is a rather late estimate to be made on work done 
way back there, when was it? 

THE WITNESS: In '59 and '60. 


* x * 


185 BY MR. NELSON: 

Q. Based on your experience then, you reached the estimates we 
have here in Plaintiff's Exhibit No. 18; is that correct? A. ra is 
right. 

Q. And that figure of $518 for carpentry was involved in the 
original proposal; is that correct? A. Yes. | 

* * * * * 

MR. NELSON: I offer in evidence Plaintiff's Exhibit 18. 


THE COURT: I received it already. 


(Plaintiff's Exhibit No. 18, pre- 
viously marked for identification, 
was received in evidence.) 


* * * * * 
BY MR. NELSON: | 
Q. Since the work has been completed, Mr. Curtis, have you had 
any complaints presented to you by Mr. Chambers with reference to 
the way it was performed or any other complaints? A. No, I have not. 
MR. NELSON: I believe that is all, at this time, Your Honor. 
CROSS EXAMINATION 
* * * * 
BY MR. BUTTON: | 
Q. You do not recall preparing a list of extras? A. In his office ? 
Q. A list of extras that you prepared after you left his office. You 
talked about extras in Mr. Diamond's office and you promised to give 
him a list of extras and then later you prepared a list of extras and sent 
them to Mr. Diamond; is that true? A. I believe so. I'm not positive 


of that though. 
* . * . 
(Whereupon, Curtis letter and 
attached list were marked De- 
fendant's Exhibit No. 1, for 
identification.) 
* * * 
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Q. Do you recognize the letter and your signature ? A. Yes, 


x * * * * 
Q. What was the date of that letter? A. September 27th, 1960. 
THE COURT: Do you offer it in evidence ? 
MR. BUTTON: I offer it in evidence. 
THE COURT: Any objection ? 
MR. NELSON: No objection, Your Honor. 
THE COURT: Received. 


* * 
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[ Filed Jan 25, 1962] 


October 31, 1961 
Washington, Di C. 
* x = x = | 
JULIAN W. CURTIS | 
having been previously sworn, was reminded he was still under oath, 
resumed the stand, was examined and testified further as follows: 
CROSS EXAMINATION 


BY MR. BUTTON: 


* * x * * 


THE COURT: All right, I will receive this No. 8 in evidence. Now 
on this No. 8 here, you know what I am talking about now, do’ you not? 

MR. CURTIS: Yes, sir. 

THE COURT: You prepared this yourself? This is in your own 


handwriting? 
THE WITNESS: That is right. | 
THE COURT: When did you prepare this? | 
THE WITNESS: I couldn't truthfully tell you when I did prepare it. 


THE COURT: You do not know what year you i casi! it? Who 
put the ink numbers down in front here? 

THE WITNESS: I do not know that. 

THE COURT: You did not put those down, did you? 

THE WITNESS: I prepared that over the week end and I do not know 
exactly what it is. I did it either Friday night or Saturday night. 

THE COURT: Just a short time ago? 

THE WITNESS: Yes. | 

* * x * «= | 

THE COURT: I did not want to know the exact hour. 1 wanted to 
know whether you prepared shortly after the work was commenced or 
recently? You just prepared this recently? A few weeks ago? 

THE WITNESS: No, a few days ago. | 

THE COURT: A few days ago. All right. Now the first item that 
we are talking about on this sheet of extras, front entrance, basement, 
and walk, you have $1250.00 on this sheet. | 
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Now you are testifying that you subcontracted it for $850.00 plus 


you 10 per cent charges which is $935.00. Now how do you account for 
the difference? 

THE WITNESS: Well. you see I didn't have these bills here. I 
was just trying to -- 

THE COURT: Is this wrong then? This $1250.00? 

THE WITNESS: That is an estimate. 

THE COURT: Is this wrong? 

THE WITNESS: Yes. according to what I paid it is wrong. 

THE COURT: Itis wrong. This should not be $1250.00 but should 
be $935.00? 

THE WITNESS: Sir, he was not charged by that either. 

THE COURT: I am asking you whether the charge that should be 
charged against him should be $935.00 instead of $1250.00? 

THE WITNESS: Yes, sir. 

THE COURT: Yet you were offering this to the Court as the amount 
that he should be charged, were you not? 

THE WITNESS: No, sir. 

THE COURT: Well you put it down as a figure. Why did you put 
$1250.00 down? 

THE WITNESS: Well it seems like everything that I had was wrong 
and I thought maybe I’d make an estimated list of the items and maybe that 
would -- 

THE COURT: It ,ust happens that the first estimate that you made 
was over $300.00 more than what he actually should be charged with? Is 
that right? 

THE WITNESS: Yes, sir. 

THE COURT: Al right, go ahead. 

BY MR. BUTTON: 

Q. Isn't it a fact, Mr. Curtis, that this yellow sheet was drawn 
and the totals at the right hand column were put in after you knew what 
the totals of your bills in item 6 were? A. Yes. 


* - » * 
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| 
THE COURT: Yet you were offering in court, even though you had 
the bills, you were offering in court what you were charging this man 
over $300.00 of what you should have actually been entitled to. 


* * * * *: 


THE WITNESS: I told you that I made up an estimated list and I 


estimated that as $500 and some dollars. | 

THE COURT: $590.00. But tell us what you actually spent. 

THE WITNESS: That is what I saidI did not have. I did not keep 
the cost of labor and the labor hours spent. | 

THE COURT: So you just guessed at it? 

THE WITNESS: Yes, sir. 

THE COURT: This is just a plain guess? This $590. 002 Now how 
did you guess at it. Tell me your system that you arrived at $590.00? 
Why not $585.00 or $575.00 or $555.00? Tell me how you arrived at 
$590.00, the exact figure? | 

THE WITNESS: The way I figured that out was on materials, 

THE COURT: Well, tell me how much material you had and what 
the item was then you had for the material? | 


THE WITNESS: I did not write all that material down. 

THE COURT: I want to know how you arrived at the $590.00? You 
just did this a few days ago. Now do it again for me and show me how 
you arrived at that? | 


* * 


[BY MR. BUTTON: ] 

Q. The third item, Mr. Curtis, is to replace the first floor floor 
joist where damaged by termites. This is Number 3 and this is the yellow 
sheet? A. I figured up the material and the labor -- | 

THE COURT: Speak up now. | 
A. -- that I should think that it would take to do that job. 

THE COURT: Are you guessing at that one too? 

THE WITNESS: Yes, sir. 

THE COURT: All right, so you are guessing at the one. 


[BY MR. BUTTON: ] 

Q. Number 4, Mr. Curtis, is to break existing concrete floor in 
basement and replace with new concrete. A. I figured that too. 

THE COURT: You are guessing at this one too? 

THE WITNESS: Yes, sir. 

BY MR. BUTTON: 

Q. I would like to inquire of Mr. Curtis, on the last item install 
louver doors in basement. Without reference now to dollars and cents what 
was required to do that job? A. Mr. Chambers furnished the doors and 
all I had to get was the hardware and a few pieces of wood to go around 
to make a little frame for the door and labor, and carpentry labor, and 
angles and things like that that go on the floor. 

Q. Asa matter of fact, didn’t Mr. Chambers furnish the entire 
material required for that work? A. Mr. Chambers furnished the doors. 

Q. He did not furnish any of the hardware required? A. No, he 
didn't, he did not furnish any of the hardware because if he did they 
wouldn't have asked me for it. The carpenter asked me to get the hard- 
ware for it and if he furnished some of it I didn't know it. 

Q. What was the labor involved in that work? What did the laborers 
do? A. Well that was putting the angle braces on the floor and then putting 
the pieces on the side and screw them together and hanging and one of 
them was hinged too. 


Q. Isn't that a floating, a piece standing screen of louver doors 
connected by hinges? Isn't that what the result is? A. Yes, butasI 
said it all had to be put together, when one is moveable to stay together, 
it is harder to put together than one you would have something to fasten to. 

Q. And how much did you pay per hour your laboring men for that 
work? A. I paid $3:00 an hour and I charged $3.50 as we talked about 
yesterday. 


Q. And how much would you estimate the material that went into 
that particular item? I believe you could produce the bill on that particular 
item, could you not? A. Probably, yes, but I would have to go all the 
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way through them to find them. I don't see it right offhand. I will tell 

you everyone of these things -- I have to go through each one of them 
to find it. If it weren't in there it must be on the last end of it. I don't 
see it. | 
2. You have no bill then as to any materials for that job? The 


last item is the louver doors in the basement? A. I didn't say that. I 


said I don't see it right now. 


| 
« * x x x i 
j 


MR. BUTTON: Perhaps, Your Honor, it would save the Court's 
time if Mr. Chambers produced the bill for the louver doors and hinges. 

THE COURT: How much is it? | 

MR. BUTTON: The hinges were $2.70. |! 

THE COURT: Show it to them and maybe they will agree that is 
the bill. 

MR. BUTTON: Is that the bill? 

THE WITNESS: I have never seen it. 

MR. BUTTON: No, this is Mr. Chambers bill. 

THE COURT: Were these things Mr. Chambers bought? 

THE WITNESS: Mr. Chambers -- | 

MR. NELSON: Your Honor, I might be able to -- | 

THE COURT: I said you found no bill in these? ! 

MR. NELSON: Your Honor, there are various bills from Weaver 
Brothers for this and that but as to what it may apply to specifically I 


wouldn't know because this was a whole house operation, Your Honor. 

THE COURT: There isn't any bill for this thing we are talking 
about in there, is what I am asking? | 

MR, NELSON: No, I can't say there is or isn't. | 

THE COURT: All right, there is your answer. Go ahead. 

BY MR. BUTTON: 

Q. That being then the only item, Mr. Curtis, that you can account 
for in installing louver doors in the basement, is labor? A. ‘The labor is 
all that he was charged for. Just what was put in there. Because all 


these bills that he was charged for, that is all he was charged or. That 
billthat he has got he wasn’t charged for. 

Q. At $3.50 an hour and 25 hours would be labor and would make 
$50.00 or $90.00? 

THE COURT: He put an extra 50 cents for, for -- 

THE WITNESS: I didn’t say that he was charged $90.00 on here. 

I said he was charged for the amount of hours that it taken which was on 
the sheet that you had the other day. 

MR. BUTTON: May I say that the last item on the yellow sheet is 
$90.00. 

THE COURT: $6.90. He was charged $90.00. What you call an 
estimate was $90.00 for this labor? 

THE WITNESS: I said that is what I charged for it on here but I 
said Mr. Chambers was not charged according to this list. 

THE COURT: That is what you are asking to recover in this action? 
That is what you have added it up here and asking to recover in this action? 
This amount? 

THE WITNESS: What I am actually asking for is the material and 
10 per cent of it and the labor that is on the list. 

THE COURT: (You have added up here on an adding machine the 
total sum of $11,000.00 for these items here that you have on this yellow 
sheet, and that is what you are asking to recover for in this action, the 
sum of $18,000.00? Is there any question about that in your mind? 

MR. CURTIS: No, sir. 

THE COURT: Well then that includes this $90.00 item for this 

louver door business. So what you are in effect saying that it took three 
days to do that? Is that what you are saying? 
216 THE WITNESS: Pretty close to that. 
THE COURT: All right, that gives you your answer. 
BY MR. BUTTON: 

Q. Did you testify earlier, Mr. Curtis, that when you offer a 
fixed contract price you include 25 per cent overcharge of your expected 
costs? A. Yes, 20 or 25 per cent. 
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Q. And so that would be the basis which you used when you offered 
the $7,000.00 contract to Mr. Chambers? A. Yes, I offered -- I pro- 
posed that but he didn't accept it. | 
* * 5 * * | 


Q. Then you have in evidence Plaintiff's Exhibits 16, 17, and 18, 
which I understand are these three papers that make up the total cost that 
you estimated on the original proposal. Am I correct in understanding 
that? A. Yes, that is right. | 

* x * * * 

Q. The totals of Plaintiff's Exhibits 16, 17, and 18 make a sum 

of $6,684.26. Do you agree with that total? ! 


* *x * * * | 


Q. That leaves a difference of $315.74? Do you agree with that 
figure? | 


* *x * * * 


THE COURT: No, you are not sticking to the question. | He is 
talking about your original proposal now of $7000.00 and in which you 
agree was included a25 percent profit to you which you always put in. 
That is what we are talking about. You agreed that was in the $7000.00 
bracket. Now he is saying that you have shown through your own items 
that are included in that $7000.00, that figures up to $6,684. 24 which 
does not include a 25 per cent figure. | 

THE WITNESS: No, sir, it is not in there. | 

THE COURT: He wants an explanation for that. You said it was 
your own method of proposal. | 

* * * = = 

THE COURT: We are not talking about the things that we did. 

We are sticking right to the proposal before you started a bit of 
work. Your proposal was $7000.00. You said in that $7000. 00 was in- 
cluded 25 per cent. You are submitting now to the Court that| the cost of 


the items in that original $7000.00 proposal, are you not, on ‘the papers 
before you? | 


THE WITNESS: Yes. 
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THE COURT: : And they include the total of $6, 684. 24? 

THE WITNESS: Yes. 

THE COURT: So you did not figure that right even on a 25 per cent 
basis. 

THE WITNESS: No, sir. Your Honor. 

* * = 
BY MR. BUTTON: 

Q. Do you have a contract -- were you working on the house next 
door, Mr. Curtis? Did you have a contract for the house next door at 
the time that you were working on 448 New Jersey Avenue, Southeast? 
A. Yes, I did. 

Q. Did you perform that work at the same time you were working 
on this house? A. Yes. 

Q. Were the same contractors working on Mr. Chambers’ house, 
working on the house next door at the same time? A. The same con- 
tractors, same brick men did both jobs. 

Q. At the same time? A. Yes, sir. 

= = x - * 

Q. Mr. Curtis, we have been talking about item 14 on Plaintiff's 
Exhibit 4, which is the list of exhibits. can we say as to the remaining 
items that there was no conversation with Mr. Chambers, stating a price 
On any of the individual items of the list of extras or do you wish to say 


there was a conversation as to any item relating to price? A. Welll 
234 believe I said awhile ago we had talked about price on two items 
is the way I recall it but exactly which two that was, I wouldn't know. 


= = x = Pd 


MR. BUTTON: May this be marked as Defendant's 4 for Identification? 
THE DEPUTY CLERK: Defendant's exhibit 4 for Identification. 
(Document marked for identification.) 
[BY MR. BUTTON: ] 
Q. At any time after you made your demand of Mr. Chambers Mr. 
Curtis, did there come a time when you made available to him your bills 
or your bills on this|job and told him these were the bills on the job at 
448 New Jersey Avenue? A. Yes, I did. 
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Q. Do you recognize these bills as being copies among those bills 
at that time? Are these bills marked 448 New Jersey avenies A. Yes, 


they are so far, yes. 
* * * x « 
Q. Allright, Mr. Curtis. Here are some phot ographs of those 
bills? A. I see that. | 
Q. And they were made available to Mr. Chambers? ‘A. That 
is right, | 
Q. And then they were returned to you. Mr. cuts made copies 
of all those bills? A. Yes, sir. | 
Q. Now you have given us Plaintiff's Exhibit 6? A. Yes, sir. 
Q. Which are all the bills pertaining to his work? A.} | Yes, sir. 
Q. Why are not the bills of which we have copies included in 
Plaintiff's 6 at this time? A. Oh, these -- 


THE COURT: Speak up please. | 
A. These bills -- I now see what you are talking about. These bills 


when I went over this stuff here I found -- you see this cinderblocks and 
mortar and plaster material are in the subcontractor's price and Mr. 
Chambers is not charged with that. I mean with these bills. 

Q. Were the subcontractors items billed to you? A. That is right, 
stuff I bought for them billed to me and was taken off from there when I 
paid that bill for them I taken it off of their subcontract Price and that is 
the reason why the checks do not show the amount they got in full. 

Q. What are the items involved on this top ticket? A. This is 
cinderblock 8816 and then 41816 cinderblock. 

Q. So when you sent these to Mr. Chambers in the first discussion 
these were all in there, were they? A. Yes, they were in there because 
I had not pulled them out. | 

* * * * * 

Q. What is this item here that I am pointing to? How do you explain 
that bill? A. It has no business in there. 

Q. For what is that a bill? A. That was a bill for -- | 

THE COURT: Speak up, please. | 
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A. -- a guy moving trash off of a job. 
Q. What job? A. In Clinton, Maryland. 
Q. Clinton, Maryland? A. Yea. But that is not the bill which 
he is charged with. 
Q. This was in the bills which you sent to Mr. Chambers when 
you made your demand? A. When I taken the bills over there to him 
for us to go over they were in there, yes. I didn't know that he wanted -- 
I thought we were going over them at that time. That is what I had in mind. 


= x x * *x 


THE COURT: You will agree it was the wrong thing to do, do you 


not? 
THE WITNESS: I agree they had no place in there and he is not 
charged with them. 
BY MR. BUTTON: 
Q. Is there any way to distinguish these bills and bills like them 
that do not apply to the job in Plaintiff's Exhibit 6, except your memory? 


A. You see they are different types of materials. 
Q. Well, is there any way that anybody else could tell the difference? 
Are there any markings on these bills at all? A. No, there wouldn't be 
because Hudson Supply wouldn't now who they were for. 
MR. BUTTON: I move their admission, Your Honor. 
THE COURT: Is there any objection? 
MR. NELSON: No objection. 
THE COURT: Received. 
(Documents received in evidence.) 
* * * * 
REDIRECT EXAMINATION 
BY MR. NELSON: 
* x * *x cd 
261 Q. Now Mr. Curtis, from time to time there has been a question 
proposed to you wherein you were asked if you were guessing. Now I 
would like to ask you, sir, in your business that you are engaged in here, 
if you know the difference between guess and estimation? A. Yes, I would. 


| 
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THE COURT: I will take his word for it that he was estimating. 
Let us not spend any more time on that. | 

You were estimating too were you not when you charged that $4.00 
a day for each carpenter which included the Workmen's Compensation 
and Unemployment Compensation? You call that an estimate too, do you 
not? | 

THE WITNESS: No, sir. | 

THE COURT: What would you call that? 

THE WITNESS: That is what I charged on their time. | 

THE COURT: What would you call it? | 

THE WITNESS: That is just the price. 

THE COURT: How did you arrive at that? | 

THE WITNESS: I told the man I charged $28.00 a day. 


* * * x = 


SANFORD LESLIE BRANSON 


having been called as a witness by the plaintiff, and having been duly sworn, 


took the stand, was examined, and testified as follows: 
* *x * *x 
CROSS EXAMINATION 

BY MR. BUTTON: 


* * * * | 


Q. In drawing up plans for the inside work in the house, Mr. 
Branson, did Mr. Curtis ask you to include provision for electrical in- 


stallations in the plans you made? A. The answer is no. The only 
electrical work was shown was just actually necessary in certain areas, 
not for the entire job. 
Q. Is it your testimony that your plan was drawn based solely on 
conversations with Mr. Curtis? A. That is correct. 


* * * * 


L. DONALD BURGY 
having been called asa witness by the plaintiff, and having been duly 
sworn, took the stand, was examined and testified as follows: 
272 DIRECT EXAMINATION 
BY MR. NELSON: 


x 3 * * * 


Q. What is your occupation? A. I am a real estate appraiser. 
x x = * * 

273 Q. Now will you tell us how you appraise property as far as re- 
placement is concerned and what conclusion, if any, you arrived at with 
reference to 448 New Jersey Avenue? A. * * * Land value I attributed 
$10,000.00 making a total valuation of $30,000.00. 

= x = * 
MR. NELSON: Please call Mrs. Schloss, 
Whereupon 
BETTY SCHLOSS 
having been called as a witness by the plaintiff, and having been duly 
sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. NELSON: 
x = x * * 
Q. What is your occupation, Mrs. Schloss? A. Iam a real estate 
broker. 
x *x * * * 
Q. Have you had an opportunity to inspect premises 448 New Jersey 
Avenue, Southeast? A. Yes. 


x x x * * 


Q. On the basis of your inspection, Mrs. Schloss, were you able 
to arrive at any figure that you might be able to state to the Court the sale 
value of this property if it were placed in your hands for sale? 


*x * * * x 


THE WITNESS: Let us say $31,000.00. 


* x x 
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THE COURT: What is your opinion as to what it would have sold 
for on the market a year ago? | 
THE WITNESS: Maybe $29,000.00 or $28,500.00. 
* x * * 
ROY MC BAIN 

having been called as a witness by the plaintiff, and having been duly 
sworn, took the stand, was examined and testified as follows: | 
DIRECT EXAMINATION | 


BY MR. NELSON: 


* * * * * i 


Q. Was there any particular difficulty or any extra work that came 
up involving the installation of this tile on the first floor? A. | The only 
thing we had in the entry he wanted 4 1/2 x 4 1/2 inch tile put in there, 
in the entry, which they do not make except on special order and I had 


to have those cut by my own mechanics. 
Q. What is the size of the regular tile? A. 9x9. | 
Q. And so that was cut down to the specification there in the 
entrance? Is that right? A. Yes, Sir. 
* * * 
JOSEPH CHIALASTRI 
having been called as a witness by the plaintiff, and having been duly 
sworn, took the stand, was examined and testified as follows: 


* * x * 3 


THE COURT: And this is what Iam referring to. So now your 
man whom you have called as a witness testified it would only cost a 
difference of $150.00 for putting in ceramic instead of alumihum and yet 
you have the difference here, as you see, ceramic tile instead of aluminum 
$375.00. Now you apparently made a mistake, didn't you in that estimate? 

THE WITNESS: I was basing it on according to what I had -- 

THE COURT: After hearing his testimony don't you see that you 
have made a mistake? | 


* = 


[ Filed Jan 25, 1962] 


321 Washington, D. C. 
Wednesday 
November 1, 1961 


x * * * 
338 RUSSELL A. CHAMBERS 
defendant herein, was called to the stand on his own behalf, was duly 
sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. BUTTON: 
*x x = *x * 

Q. I show you Plaintiff's Exhibit No. 4, which is a list of alleged 

extra work done by the plaintiff in this case. I refer now to that list be- 
339 fore you, Mr. Chambers, and I will merely ask you as to every item 

on the list of alleged extra work, was there ever any discussion between 

you and Mr. Curtis as to the performance of this work as extra work? 

A. No, at no time whatsoever. 

Q. Was any work which you can identify in this list ever delineated 
to you as extra work that would entail extra cost? A. No, actually not. 

Q. Then going into a few of the items on the list which you have 
before you, item 2, replace partitions in basement where damaged by 
termites, item 3, replace first floor joists where damaged by termites, 
and item 4, break existing concrete floor and basement and replace with 
new concrete; all relate to the problem of termites in the basement? 

A. Yes. 

Q. And are extra items on this list. When did you have first know- 
ledge that there was a termite problem and that this work had to be per- 
formed in connection: with it? A. Well, actually the first that I knew of 
it was on a lunch hour Thursday morning, I don't remember what date. 

I went down there to see how the work was coming along, and the whole 
basement was gutted. In other words, there was no floor, no walks, no 
ceiling, no nothing. The only thing that was in view was pipes, water pipes 
and gas pipes hanging from the ceiling. 
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Q. Did you have any discussion with Mr. Curtis prior to that 
discovery on the premises that there were termites or that the basement 
was going to be removed? A. Not prior. | 

Q. What happened after you went to the premises with respect to 
these items and discovered what you did? A. Well, I don't know 
whether it was at that time or a later date that we were there together, 
and he just said well, what we going to do? I guess I said we ing to put 
it back the way it was. | 

Q. Did you make any inquiry of Mr. Curtis right after 7 made 
the discovery? A. No. 

Q. Going to item 7, widening existing staircase and installing 


stairs. Was there any discussion that you can recall -- what happened 
concerning this item 7? A. Well, it's a change from our original 
specifications and it was brought up one day in the presence of Mr. Curtis 
and myself by the mechanic who was on the job who showed us what he 
had in mind there, that the steps could be widened, that it would take 
less time, less material, and less effort if it was done rather than go 
ahead and create a floating free standing wall which was what we had 
planned. 
Q. Was the substance of the conversation that to do it the way it 
was finally done was cheaper than the way it was contracted? | 
A. That was the implication. 
Q. Is that your understanding of it? A. Yes. | 
Q. I see item 14, install new jambs and trim over the entire house. 


Did you have any discussions with Mr. Curtis on that subject at any time? 


A. Yes, when the subject came up I disagreed, disapproved ‘i the thought 


completely. | 

Q. What did he suggest? A. He said that it was going to cost more 
money to clean up and trim up and paint up the trim that was in the house; 
it would cost more than to replace it and put in this new narrow trim and 
molding. 
Q. What was your desire in the matter? A. Well, I wanted to 


preserve what was there because it was in keeping of the old Victorian 
styling of the house, and it was heavy, it was much wider and it was in 
very good taste and proportion to the rooms it was in, and it definitely 
gave character to the house. 

Q. So the entire item of new jambs and new trim over the house 
was over your objections? A. That's right, because I endeavored to go 
down on Sundays and I would pull the nails and clean it up as best I could. 


= = 1: * * 


THE COURT: No, the simple question is, how much of the time were 


you on the job? 
THE WITNESS: On Tuesdays, on my lunch hour, on Thursday 
mornings before I would to to work at the store, it didn't open until Noon, 


and for a few minutes each day was all I was able to spend there. 
BY MR. BUTTON: 

Q. Did you frequently see Mr. Curtis on that job when you were 
there? A. Very rarely, unless we had made an appointment to meet 
each other. 

Q. At other times, when you went unannounced, would you see him 
there? A. No. 

Q. Who would be there in most cases? A. In looking back at it, 
most of the time there would be no one there. 

Q. On the occasions when there were workmen there, Mr. Curtis 
wasn't there, what was your observation as to the speed of the work and 
quality of the work? A. Well, it reached the point -- 

MR. NELSON: I object, Your Honor. 

THE COURT: He may testify as to what he observed. 

THE WITNESS: Some of the times when I would go down there, 
there would be anywhere from one to four men sitting around waiting for 
me to appear, that Mr. Curtis instructed them to wait and find out from 
me how I wanted something done and the technique to be utilized in the 
performance there. 

THE COURT: What time of the day would they be waiting around? 
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THE WITNESS: Well, this would be of a morning like a ‘Thursday 
morning, it would be around 10:00 o'clock in the morning, ant on Tuesdays 
when I would go down it would be after 2:00, 2:30. 

THE COURT: After 2:30? 

THE WITNESS: Yes. 

THE COURT: On how many different occasions would wou see these 

men waiting around? 

THE WITNESS: To a specific number, I could not honestly say. 

THE COURT: Could you estimate the number? | 

THE WITNESS: Oh, I'll say thirty; I would be very safe in that. 

BY MR. BUTTON: | 

Q. Has there been an occasion when you complained to Mr. Curtis 


as a result of the work done on the house? A Yes, very definitely. 
| 
Q. Is there one particular occasion that you recall? A. In the 
presence of Mr. Murphy, his attorney, and Mr. Diamond, my attorney, 


and myself were in the house, and I delineated quite a number of defects 


that I felt were in the workmanship. 
. What did you set forth at that time, at that meeting? 
A. Well, of course, the worst thing, most apparent thing is the fact that 
this interior wall was permitted to drop during the process of overcoming 
the termite damage in the basement. They had a huge jack down there 
that was holding up the beams, but evidently it sunk into the ground and 
when the new wall was built in the basement it permitted the interior 


wall upstairs to drop and it was an inch or two inches, and that is now 


permanently built into the house. | 


. What has been the result? A. Well, it's tilting. 
The floor tilts? A. It tilts. 
Did you tell Mr. Curtis that at the meeting? A. vee: 
Was there any other item you complained about? A. The doors, 
they toe in at the bottom or toe out. There's not a door in the house that 
can close evenly and smoothly. 


* * 
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Q. And you made this complaint known to Mr. Curtis? A. That 
is a fact. 

Q. As the work was proceeding, did you have occasion to complain 
to Mr. Curtis from time to time about the progress and the quality? 

A. Yes that it was so slow, and one of the things I observed was 
creating this slowness, every time he got a new mechanic on the job, 
that he seemed to spend the first week or so of his time ripping out what 
the previous mechanic done and he would start all over again. 

MR. NELSON: Your Honor. I move that the last remark be stricken 
as facetious. 

THE COURT: Motion denied, providing -- are you actually des- 
cribing what was done? 

THE WITNESS: Right. I saw the work being done. 

THE COURT: You can describe what you saw these new mechanics 
do. Go ahead. 

THE WITNESS: Maybe the just previous week I had gone over with 
the mechanics some shelves or something like that, and a week later I 
would go over the whole thing again with a new mechanic because he was 
sure what had been done had not been done right. 

BY MR. BUTTON: 

Q. You heard Mr. Curtis testify earlier as to this meeting in the 
back yard and $4,000 was mentioned, I believe. Are you able to describe 
that meeting? A. No, that’s evidently a meeting I was not at because I 
recall no such meeting or conversation. 

Q. You have no recollection of any such meeting? A. No. 

= * * * * 
DIRECT EXAMINATION (Resumed) 
BY MR. BUTTON: 

Q. Mr. Chambers, referring to Plaintiff's Exhibit No. 4, item 5, 
patch and tar roof. These are the alleged extras. When did you first 
learn of this item, patch and tar entire roof? A. The first knowledge 
of it I had was when I was examining those invoices that he presented me. 
On the Friday preceding Labor Day of 1960. 
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Q. You had no prior knowledge of this item? A. None whatsoever. 
Q. I ask you with respect to item 12 on that list, install ceramic 
tile in two baths in lieu of aluminum. How did that come about? Did you 
install ceramic tile? A. That came about when Mr. Curtis called me 
at work and told me that he had been checking prices between the aluminum 
and the ceramic tile, and there was such a little bit of difference he'd 
just as soon put the ceramic tile in, if agreeable to me. | 
A. And he called you? A. That is correct. 
* * * * * i 
Q. Was there ever a discussion with Mr. Curtis wherein he pro- 
posed to work this contract at cost plus ten percent? A. At no time 
whatsoever. | 
* * * * 
CROSS EXAMINATION 
BY MR. NELSON: 
Q. Mr. Chambers, on the original proposal we have spoken of, 
you never did sign that copy, did you? A. No. | 
Q. And then after Mr. Curtis began his work there were changes 
made from time to time; isn't that correct? A. Actually, there were no 


changes in my understanding of the progress of the work. 

Q. Let me ask you this, Mr. Chambers: You had occasion before 
to look at that original proposal by Mr. Curtis? A. Right. | 

Q. And you have also had occasion to look at that list of the extras 
supplied to your attorney, have you not? A. Yes. | 

Q. Let me ask you if this is not a fact that you do not find one 
single list of extras that Mr. Curtis put on that proposal. A. | | That is 
true. 

* * * * * | 

Q. Now are you saying that Mr. Curtis went ahead and installed 
the trim and shoe molding over your objection? A. Over my objection, 
but technically I did acquiese inasmuch as he said it would cost more to 


preserve it. 


1 
| 
el 
| 
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[BY MR. NELSON:] 
Now, may I see the pictures on exhibit, please? 
May I assume. Mr. Chambers, that you took the pictures or some 


acquaintance of yours? A. A friend of mine did. 


Q. A friend of yours took these pictures. And these pictures were 
taken at the time the whole front wall was out; is that correct? A. Yes. 
* = * * * 
356 THE COURT: Did you ever receive a bill from the plaintiff for 
this entire job? 
THE WITNESS: Yes. 
* * * 

THE COURT: What was the bill? 

THE WITNESS: It was all those exhibits, the labor, everything; he 
had a summary sheet. 

THE COURT: A summary sheet? 

THE WITNESS: That's right, on top of all of it. 

THE COURT: That was the first time you knew of it? 

THE WITNESS: That's correct. 

THE COURT: Otherwise, during the job, it is your contention, that 
no definite prices were discussed for any specific work? 

THE WITNESS: No. 

BY MR. NELSON: 

Q. Mr. Chambers, as the work went along and difficulties came up 
with the flue and the termite damage, you were aware of the fact, sir, 
telling the young man 'that installations of that nature cost money? 

A. Right. 

Q. You realize when these changes were required or put in by 
choice that that involved material and labor; you were aware of that, weren't 
you, sir? A. Right. 

Q. You were also aware of the fact that Mr. Curtis had contracted 
with you to perform this job in the hope he could make a profit for his work? 
A. Iassume so, yes. 
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Q. Allright. Now, as you recall offhand, Mr. Chambers, you 
were given a copy by Mr. Curtis of all the labor and materials and 
everything? A. Yes. | 

* * * * * 

THE COURT: I assume that is the same amount he is abking for now? 

THE WITNESS: Well, the lead sheet, the summary sheet there 
called for a gross cost of $19,000-and-some, less $4,000 that I had paid, 
leaving a balance of $15, 000. 

* * 
BY MR. NELSON: 

Q. Yes, sir. And the total of the work that was done there, and 
having in mind the nature of the premises as they were before, wouldn't 


you not in fact term that pretty much a complete remodeling?’ A. Itis 


what they call a complete remodeling, yes. | 


* * * * = 


Q. Did there not come a time, Mr. Chambers, when after the 


representative from Perpetual had looked the premises over, | that a 


settlement was set up with Home Title Company to transfer title? 
A. Yes. | 
Q. And is it not so, sir, that the proposal at that time was a loan 
of $22,000? A. Right. | 
* * * * * 

Q. Allright, sir. Now is it not a fact, Mr. Chambers, that Home 

Title had scheduled this settlement wherein after paying off the first trust 
and the expenses incidental to the settlement, you were to receive the sum 
of $11,717? | 


* * * * x 


THE WITNESS: That isn't the way it is. They were to raise the 
face of the mortgage from $15, 000 to $22, 000. 
MR. NELSON: ThenI asked: Wasn't it scheduled for $10, 000 to 
be paid off on the first trust. 
THE COURT: What does that prove as far as what ay was done 


in the house? 
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MR. NELSON: Your Honor, the purport of the testimony is to show -- 
THE COURT: |Go ahead: we'll save time by your asking questions. 
BY MR. NELSON: 
Q. Do you have any knowledge of the fact on that settlement you 
were to receive $11,717? A. That is correct. 
Q. That was to pay Mr. Curtis, wasn't it? A. That's right. 
x x * x * 
Q. As this work progressed and up to the time it finished, you did 
in fact expect to pay|Mr. Curtis the reasonable charge for all his work, 
labor and materials that went into your premises, didn't you? A. That's 


right. 


[ Filed Jan. 25, 1962] 
PLAINTIFF'S EXHIBIT 1 
JULIAN W. CURTIS COMPANY 
BUILDERS, DISTRIBUTORS AND MODERNIZERS 
4429 Texas Ave., S. E. Washington, D. C. LU. 1-5800 
SPECIFICATIONS AND AGREEMENT Night - LU. 4-6551 

THIS AGREEMENT made this 14th day of September, 1959, by and 
between JULIAN W. CURTIS COMPANY hereinafter called the Contractor, 
and Russell A. Chambers - 448 New Jersey Ave. SE., hereinafter called 
the Owner, residing at 

Witnesseth, that the Contractor and Owner, for the considerations 
hereinafter expressed, agree as follows: 

Contractor agrees to furnish all labor and material necessary to 
execute the following work: 

(1) Remove and replace exterior front wall of house. 

(2) Install bath on second floor (Aluminum tile, tile floor) 

(3) Install bath in basement (aluminum tile, tile floor) 
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(4) Change closet on 2nd floor 

(5) Install sliding louvre doors on closet 

(6) Remove old bath, and replace with flower room 

(7) Patch floor on 1st and 2nd floor where worm eaten 

(8) Remove petition first Floor kitchen 

(9) Seal door in rear basement 
(10) Install door in basement where window now exists 
(11) Remove all paper, point up plaster, paint two coats | 
(12) Sand ist and 2nd floors and/or install asphalt tile 
(13) Install kitchen equipment furnished by owner 


on the premises located at 448 New Jersey Ave. S.E. for the total sum 


of Seven Thousand and no/100 dollars ($7,000.00). | 

Owner agrees upon the execution hereto to make a down payment, 
receipt of which is hereby acknowledged by the Contractor, of; 
dollars ($ ), to make a payment of $ 


when work is started and further agree to pay the sumof$__ 


upon completion of the aforesaid work; to execute and deliver as ev idence 
of the balance of the contract price, a note for $ | plus 
discount interest, payable in consecutive 

monthly installments of $ each, the execution of which 
note shall be deemed to be full and conclusive evidence of the satisfactory 
completion of the work described above and the fulfillment of all of the 
specifications contained herein. It is expressly agreed between the parties 
hereto that neither the acceptance of said note, nor the negotiation thereof, 
shall be deemed to be a waiver of any of the lien rights of the Contractor 
or his assignee. | 

The acceptance of this agreement by the Contractor is conditioned 
upon the approval hereof by the Credit Department of said Contractor. 

This contract embodies the entire understanding between the parties, 
and there are no verbal agreements or representations in connection 
therewith. | 
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This contract may be cancelled prior to the work being started 
upon my payment to Contractor of a sum equal to 10% of the face of this 
contract, which shall not be construed as a penalty but as liquidated 
damages. 

JULIAN W. CURTIS COMPANY 


By /s/ J. W. Curtis 
Representative. 


APPROVED: 
Credit Department 


[ Filed Jan. 25, 1962] 


PLAINTIFF'S EXHIBIT 4 


Russell Chambers 
448 New Jersey Avenue S. E. 
Washington, D. C. 


Additional work ordered and approved 
by Russell Chambers 


Front entrance stoop, basement steps, wall and walk to street 
Replace partitions in basement where damaged by termites 
Replace first floor joints where damaged by termites 


Break existing concrete floor in basement and replace with new 
concrete 


Patch and tar entire roof 

Install window (5) sets in rear (window sash) 

Widening existing stair case and install oak stairs 

Install new oak floor on 2nd floor instead of Asphalt tile 

ras 5/8th ply wood on first floor and Vinyal tile in lieu of Asphalt 
Extra plumbing 

Extra Electric 

Install Ceramic tile in 2 baths in lieu of aluminum 

Extra plastering due to extra work 

Install new jams and trim over entire house 


Install two new doors 
Install new base moulding and shoe over entire three floors 
Paint rear of building 

Install jam and door under porch in rear 
Brick up inside fireplaces (2) 

Reinforce concrete slab in rear over areaway 
Install louvre doors in basement 


DEFENDANT'S EXHIBIT 1 


JULIAN W. CURTIS COMPANY 
GENERAL BUILDING CONTRACTORS 
4429 Texas Ave. S. E. 


Coleman Dimond, Esq. 
Southern Building 
Washington, D. C. 


Re: Premises 448 New Jersey Ave.S.E. 
Russell Chambers | 


Dear Mr. Diamond: 

Pursuant to our conference of this date there is attached hereto 
copy of the extra work we referred to. 
Very truly yours, 


/s/ Julian W. Curtis 
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PLAINTIFF'S EXHIBIT 5 
.00 T 
.00 T 

Grand Totals 

448 N. J. Ave 


MATLS. & 12,123.10 
CONTRS. 


LABOR 5. 436.50 
1, 215.47 
18,775.07 T 
4000.00 
$14,775.07 
BALANCE DUE 


PLAINTIFF'S EXHIBIT 9 


Labor 
448 N. J. Ave 
Nov. /59 
Dec /59 
Jan/60 
Feb/60 
Mar/60 
Apr/60 
May/60 
June/60 
July/60 
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MR. CHAMBERS 
Nov. 1959/5 8 hrs 
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8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 


PLAINTIFF'S EXHIBIT 10 


Russell Chambers 
448 New Jersey Ave. S. E. 
Washington, D. C. 


Guy Lamden 
Paul H. Smith, hauling 
Hudson Supply Co. 


Norman Paint Co 

W. T. Weaver 
Rudolph & West 

" 

V. Brown, trash removal 
Harry Clarke & Sons 
Hudson Supply Co 
William Rowe 

V. Brown 

William Rowe 
Hudson Supply 

V. Brown 

Silver Hill Concrete 


W. T. Weaver 
Hudson Supply Co 


wv 


George Weitzel 

Barker Lumber Co 

J. Frank Kelly 

Hudson Supply Co 

Ace Wrecking Co 

Wm. Bransom, permit & plans 
William Rowe 

Suburban Lumberteria 
Franklin Marble & Tile 
Northeast Iron Works 
Hudson Supply Co 


Rudolph & West 
Hudson Supply Co. 
W. T. Weaver & Son 
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10% 
6.71 
2.61 
1.50 
3.80 


2.50 
1.70 
1.30 
18.29 
15.98 
3.33 
2.20 
12.00 
165.00 


W. T. Weaver & Son 


wt 


Hudson Supply Co 


Jos. Chialastri 
wt 

B. E. Rye 

W. T. Weaver 

wt 

Rudolph & West 
C. E. Long 

Ace Wrecking Co 
Marion McCoy 
Suburban Lumberteria 
wt 

John Ligon Inc. 
A.A. Electric 


George Weitzel 


7.15 
15.91 
7.38 
4.31 
.24 
4.92 
.12 
3.40 
54.00 
4.70 
5.50 
.53 
1.53 
.14 
72.00 
4.54 
179.00 
61 
1.15 
62.40 
81.45 


213.87 


1, 215. 47 


814. 


2138. 


12, 123. 


[ Filed Jan. 25, 1962] 


PLAINTIFF'S EXHIBIT 11 
CARPENTRY AND LABOR 


.00 5.00 
00 30.00 
00 24.00 
00 48.00 
00 12.00 
00 48.00 

.00 80.00 
00 
00 
00 
00 


20.00 
80.00 
120.00 
56.00 


72.00 
20.00 
60.00 
30.00 
110.00 
24.00 
100.00 
120.00 
100.00 
20.00 
120.00 


PLAINTIFF'S EXHIBIT # 16 
[Materials Original Proposal] 


Russell Chambers 
448 New Jersey Ave. N. W. 
Washington, D. C. 


2 sets Bi passing door units for closet second floor 


7 pe. special stool 4"front wall 

60 lineal feet 1-1/8 stop 

Front door, lock set and hinges first floor 
Front door lock set and hinges basement 

1 broom 


20 2x4 10 
248 1x2 furing strips 


1 keg 8 pin common nails 
Lock set and hinges for rear door basement 


20.00 
22.00 
80.00 
15.00 
40.00 
120.00 
20.00 
40.00 
20.00 
3304.00 
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2 door frames for front & rear basement 
7 sets sash for front wall 

Front door and frame transit 

2 doors for basement 

3 - 2x4 - 12' 

1 oak threashold 

150’ base shoe and base moulding 

7 sash locks 

2 doors and jams for 2 baths 

2 pr hinges, 2 locks sets for bath rooms 
240° 3 1/2 casing 

2 metal cabinets 


PLAINTIFF'S EXHIBIT 17 
(COST ON SUB-CONTRACTORS) 


Russell Chambers 
448 New Jersey Ave. N. W. 
Washington, D.C. 


Sanding floors 

Painters 

Brick work on front wall 
Electric 

Aluminum tile for bath 
Remove paper and painting 


Plasterer 
Asphalt tile 
Plumbing 
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PLAINTIFF'S EXHIBIT 18 


[Carpentry - Original Proposal] 


Russell Chambers 
448 New Jersey Ave. N.W. 
Washington, D. C. 


1 Carpenter work pertaining to front wall 240.00 
3 Carpenter work pertaining to bath in basement 41.00 


9 Carpenter work to move window and door and 
install door and frame in basement 56.00 


13 Carpenter work to install kitchen cabinet in 14.00 
basement 


8 Carpenter work to move partition, first floor 28.00 
trim out kitchen 


13 Carpenter work to install kitchen cabinet 
first floor 


Carpenter work to patch floor on first and 
second floors 


Carpenter work to remove 2 partitions and 
install partition for bath second floor, repair 
base trim, partitions, hang door for new bath 


Carpenter work to rearrange two closets on 
second floor 


Install shelving and pole, install sliding 
louvre door 
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[Filed Nov. 27, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIAN W. CURTIS 
Plaintiff 
vs. Civil Action No. 3688-60 
RUSSELL A. CHAMBERS | 
Defendant 


MEMORANDUM, FINDINGS OF FACT 
AND CONCLUSION OF LAW 


Plaintiff, a building contractor, brought this suit to enforce a 
mechanics lien involving work, labor and materials furnished in remodeling 
premises 448 New Jersey Avenue, S.E., Washington, D. C., , owned by 
the defendant. 

During the fall of 1959, the parties entered into aeceueiaee con- 
cerning a proposed remodeling of said premises by plaintiff. | Under date 
of September 14, plaintiff submitted to defendant a writing entitled 
"Specifications and Agreement", signed by the plaintiff, enumerating 


certain specific work to be done at the New Jersey Avenue house for the 
sum of $7,000. 1/ The proposed contract was never signed by defendant 
Chambers, but plaintiff Curtis commenced work on the under standing of 
both parties that the specified jobs would be performed for the sum of 
$7,000. There is no question in the Court's mind as to the complete 
performance of the work enumerated in the September 14 writing, and 
defendant has made payments to plaintiff of $4, 000 on that amount. 
Plaintiff contends, however, that after he commenced work on the 
premises defendant continually ordered and approved many extra projects 
as well as substantial variations on the work originally contemplated in 
the September 14 writing. Plaintiff further contends that for all of this 


| 
| 
i 
i The property known as 448 New Jersey Avenue, S. E. | was not 
actually purchased by Chambers until the following month. 
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work "defendant agreed to pay plaintiff contractor the cost of all labor 
and materials furnished pursuant to the agreements between the parties, 
plus a figure amounting to ten (10%) percent thereof, in all $15,031.63, 
which sum the defendant has failed and refused to pay although demand 
has been made therefor.'’ Consequently, on October 13, 1960, plaintiff 
filed a notice of intent to hold a lien against the New Jersey Avenue 
premises for the above-stated amount. 

The building in question is a brick row house approximately seventy- 
two years old, consisting of two floors and a basement. It was purchased 
by defendant Chambers in October, 1959, for approximately $14, 500. 
Immediately thereafter plaintiff commenced work on the premises. 

It is apparent from the testimony given at trial that neither party 
considered the September 14 writing a binding contract. Throughout 
the entire remodeling period new work, as well as variations on what 
had been previously contemplated, was ordered and approved by defendant. 
Certain extras, such as the complete renovation of the basement and the 
replacement of substantially all the first floor joists, were necessitated 
by the discovery of extensive termite damage. Other work, such as the 
installation of flue linings in the fireplaces, was the result of orders 
issued to Chambers by the District fire inspector. Still other work, such 
as the installation of heavier wiring and extra plugs, was requested by 
Chambers to accommodate air conditioners and other new electrical 
equipment which he wished to install. That Chambers knew of these specific 
jobs as well as numerous other extra projects, and that he either specifi- 
cally ordered them or acquiesced in the contractor's opinion that they were 
desirable, was made clear from his own testimony. Defendant further 
admitted that he expected to pay plaintiff the reasonable value of these 
extras plus a fair profit. The Court finds that the parties intended the 
extra work to be paid for on a "cost plus ten percent" basis.. 

The question for the Court thus resolved itself into a determination 
as to exactly what extra work was done and what was the cost therefor. 
This has not been an easy task, for both the testimony given by plaintiff 
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and the records produced to support his claims have been grossly in- 
sufficient and inaccurate. A few examples of plaintiff's unique method 
of doing business should be cited. Plaintiff not only failed to keep time 
sheets as to the amount of hours put in on the job by his workers, but 
he also made advance payments to them in cash without maintaining any 
supporting vouchers. Plaintiff also made charges of four dollars a day 
extra for each worker. These sums were retained by him for alleged, 
but unsupported, bookkeeping expenses, unemployment compensation 


and withholding tax. 

Plaintiff's estimates for the cost of the various jobs further indicated 
the laxity of his methods. On several items his charges were shown to 
be inaccurate--in his favor-- by as much as 100%. Plaintiff, himself, 
admitted that these figures represented little more than "guesses". 
There were also certain indications of incorrect billings. At the time 
of renovating Chamber's house, plaintiff was doing similar work on an 
immediately adjacent building as well as four or five other homes 
throughout the city. And at least five or six items charged to the job at 
defendant's home were not so used. Further evidence that plaintiff's 
claim was unrealistically high was given by one of his own witnesses, 

a real estate appraiser, who testified that at the time of completing the 
job the property had a fair market value of $27, 000-- approximately 
$12,500 more than Chambers originally paid. 

While plaintiff's records were obscure and his original ‘claim could 
not be wholly substantiated, this does not negate the fact that he not only 
performed what was originally contemplated, but substantial additional 
work as well. On the originally contemplated work defendant is in 
arrears to the extent of $3,000. For the extra work performed, the 
Court finds that a fair price, including a profit of 10% above cost, is 
$4,750. Therefore, judgment will be entered for plaintiff in the amount 
of $7,750. If said judgment is not satisfied by defendant within 30 days, 
plaintiff may enforce his lien against defendant's property to the extent 
of $7,750. Until that period expires, the temporary injunction against 
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enforcement of said lien by plaintiff will continue in effect. 
This memorandum comprises the Court's findings of fact and con- 
clusion of law. 


/s/ Luther W. Youngdahl 
Judge 


November 27, 1961 


[ Filed Dec. 5, 1961] 
MOTIONS 


1. For a new trial. 

2. To alter or Amend Judgment. 

Plaintiff respectfully moves this Honorable Court to grant a new 
trial and to alter and amend the judgment of November 27, 1961, and 
for reasons therefor prays reference to the points and authorities attached. 


MURPHY & NELSON 


By: /s/ Eugene X. Murphy 
211 C Street N. W. 
Washington, D. C. 


Attorney for Plaintiff 
[ Motion Denied /s/ L. W. Youngdahl Dec. 12-1961 Judge] 
[ Certificate of Service] 


[ Filed Dec. 18, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 18th day of December, 1961, that 
Julian W. Curtis, plaintiff, hereby appeals to the United States Court of 
Appeals for the District of Columbia fromthe judgment of this Court 
entered on the 27th day of November, 1961 in favor of Julian W. Curtis, 
plaintiff, and against said Russell A. Chambers, defendant and the judgment 
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of this Court entered on the 12th day of December 1961, denying the motions 
of Julian W. Curtis, plaintiff, for a new trial and amendment of judgment. 


/s/ Rex K. Nelson 
Attorney for plaintiff 


211 C Street N. W. 
Washington, D. C. 


Coleman Diamond, Esq. 
Atty. for Defendant 

424 Southern Building 
Washington, D. C. 


BRIEF FOR APPELLANT 


a EA RE I CE NE I A NO OO: AE OT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT, 


No. 16,847 


JULIAN W. CURTIS, 


Appeftan*< 


Vv. 


RUSSELL A. CHAMBERS, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EUGENE X. MURPHY 
REX K. NELSON 


211 C Street, N. W. 
Washington, D. C 


Attorneys for Appellant 


(i) 
QUESTIONS PRESENTED 


1. The question presented — In a suit to enforce a mechanic's 
lien for work, labor and materials furnished in remodeling a home _ 
is whether the court's following findings of fact are clearly erroneous: 

| 


(a) That "plaintiff Curtis commenced work on the understanding 
of both parties that the specified jobs would be performed for the 
sum of $7,000."', and that "the parties intended the extra work to 
be paid for on a ‘cost plus ten percent’ basis", where the evidence 
showed there was no agreement for a partial flat price (the court 
so found) and the entire project was performed on a cost plus 


basis. | 
(b) That "plaintiff . . . failed to keep time sheets as tothe amount 
of hours put in on the job by his workers . . ."’ where the evidence 
before the court showed the specific days, exact hours, and daily 


wages paid to each carpenter, helper and laborer. 


(c) That ''on several items his charges were shown to be inaccu- 


rate — in his favor -- by as much as 100%'where the evidence 
showed such an estimate was never used as a basis for a charge 


to appellee. 


(da) That "at least five or six items charged to the job at defen- 
dant's home were not so used", where the uncontradicted evidence 
before the court showed appellant's claim was predicated only on 
items that went into appellee's home and it was not denied or con- 
tradicted. 


2. The question is whether a court's memorandum, findings of fact 
and conclusion of law is adequate compliance with Rule 52, FRCP, so as 
to enable appellant to properly raise his points on appeal where it is dis- 


cursive, redundant, and misstates the evidence. 


3. The question is whether the judgment entered for appellant was 
an arbitrary figure not based upon any evidence in the record, where the 


(ii) 


uncontradicted evidence. both testimony and records, substantiated the 


claim in full and appellee frankly admitted he expected to pay the reason- 
able value of everything that went into the rebuilding of his home. 


(iii) 


INDEX 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
RULE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 

I, The Contract 


Il. Sufficiency of Findings of Fact and 
Conclusion of Law : 


Ill. Appellant Was Entitled to His Full Claim 
In the Sum of $14,775.07 


CONCLUSION 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,847 


JULIAN W. CURTIS, 


Appellant, 
v. 


RUSSELL A. CHAMBERS, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment entered on November 27, 1961, 
in the sum of $7,750.00 in favor of appellant in the United States Dis- 
trict Court for the District of Columbia (J-A. 91). This Court) has juris- 


diction of this appeal under the provisions of Title 28, Section! 1291, of 
the United States Code, 62 Stat. 929. 


2 
STATEMENT OF THE CASE 


Appellant filed suit to enforce a mechanic's lien involving work, 


labor and materials on appellee’s property. 


Appellant, Julian W. Curtis. testified he was a building and remodel- 
ing contractor and had been engaged in that business for some 28 years. 
In the early fall of 1959 he had discussions with appellee, Russell A. Cham- 
bers, with respect to remodeling of premises 448 New Jersey Avenue, 
S.E., (J.A. 8. 9). The property. adjacent to Capitol Hill, was 72 years old 
and a row brick house. It consisted of a basement divided into two rooms, 
a first floor with vestibule, kitchen, dining room and living room, and a 
second floor with bath and two bedrooms (J.A. 9). 


They discussed the work Chambers proposed and the manner of 
payment. He explained to Chambers it could be done for a flat price or on 
the basis of time and materials cost plus ten percent. He also explained 
that a flat price contract would be more costly because in estimating a 


job on that basis it was necessary to add 25 to 30% to the estimate to cover 


unforeseen contingencies and expense (J.A. 14). Chambers asked for a 
contract so he could submit it to a building and loan organization to obtain 
financing (J.A. 28). 


About a week later, September 14, 1959, Curtis drafted and submit- 
ted to Chambers in duplicate a list of the work specifications for a flat 
price of $7,000.00. | This list, Plaintiff's Exh. No. 1, was admitted into 
evidence (J.A. 10, 78) and consisted of the following items: 


. Remove and replace front house wall. 

. Install bath on 2nd floor, aluminum tile, and tile floor. 
. Install bath in basement, aluminum tile, and tile floor. 
. Change closet on 2nd floor. 

. Install sliding louvre doors on closet. 

. Remove old bath and replace with flower room. 


. Patch worm-eaten places on Ist and 2nd floors. 
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. Remove partition on Ist floor near kitchen. 
9. Seal door in basement. 

. Install new door in basement. 

. Remove all paper, point up plaster, paint two coats. | 

. Sand ist and 2nd floors and/or install asphalt tile. 

. Install kitchen equipment. 


Chambers did not sign or return the proposed specifications and 
agreement but finally decided to go ahead with the work and asked Curtis 
to get an architect. He did so and all three went over the premises and 
Chambers told them what he wanted done (J.A. 37). The architect's plan 
was drawn under date of November 13, 1959. It was admitted into evidence 
as Exhibit No. 2 (J-A. 15). In addition to the 13 items above first proposed, 


the architect's plan included the following: 


14. Repair outside front basement wall, steps and risers (J.A. 16) 
15. Remove partition on 2nd floor (J.A. 19). : 


16. Install brick steps, stoop and metal railing at front entrance 
to replace existing iron steps (J.A. 19). 


17. Install new door in front vestibule (J.A. 19). 
18. Install wall next to stairway (J.A. 20). 

19. Remove rear outside doorway and close the space (J.-A. 20). 
20. Install concrete stoop at rear entrance (J.A. 20). | 


21. Convert window into a door (J.A. 20). 
22. Install new electrical wiring of the entire house to accomodate 
air conditioners (J.A. 18) | 
Since Chambers had never signed the original proposed agreement, 
asked for additional work and other changes, and had made it clear that 
he could pay only $4,000.00 until the work was completed and financing 
obtained from Perpetual Building and Loan, Curtis undertook the project 


on a cost plus ten percent basis (J.A. 11). 


A major problem arose after work started when linoleum in the 


basement was taken up and the flooring underneath was found to be eaten 
| 
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up with termites. Further inspection revealed the jamb bottoms were 


termite eaten as well as the partitions and most of the overhead joists 


(J-A. 21). Chambers was notified. He inspected the premises and author- 


ized repairs. This required replacement of the partitions and most of 
the joists, installation of concrete flooring, framing and boxing of ceiling 
pipe. lathing. plastering and painting. Since the base and trim had to be 
replaced. Chambers decided he wanted new doors and hardware. Asphalt 
tile was installed over most of the floor and ceramic tile in the bathroom. 
It resulted in a complete basement installation and a conversion into an 
apartment for rental purposes (J.A. 23). 


Another problem arose in connection with the installation of gas 
logs in two fireplaces. The housing inspector for the District told them 
the fireplaces would have to be lined and full length flues installed if gas 
logs were to be installed. Chambers was notified and he tried to obtain 
permission for the gas logs without the lining and flues. This was denied 
and he then authorized the installation (J.A. 23). 


As work progressed Chambers decided on various changes. Among 
others, he ordered installation of specially selected black and white vinyl 
tile on the first floor in lieu of sanding and asphalt tile. Vinyl tile is more 
expensive, and because it is softer than asphalt tile requires a proper wood 
base (J.A. 24). He had the tile in the front vestibule hand cut down to 
small squares to harmonize with the size of the area. (J.A. 69). He de- 
cided to widen the stairway from the Ist to the 2nd floor and move a par- 
tition back against it. This required installation of an entirely new stair- 
way with oak risers;and steps (J.A. 24, 25). Oak flooring was laid on the 
2nd floor. He ordered roof repairs when a leak was discovered. New 
windows and sashes were installed in the rear of the house. He decided 
on ceramic tile in the bathrooms in lieu of aluminum. He decided to re- 
plaster most of the ceilings and walls instead of patching to effect a proper 
job. The bottoms of some jambs were eaten and doors were damaged. 


He asked for new jambs and trim over the entire house, and new doors and 


: | 


hardware were installed as well as base moulding and shoe over the entire 


house to replace that damaged by termites and rats. He also decided to 
| 

paint the rear of the building, install a new door under the porch in the 

rear, lay a concrete slab over the areaway in the rear and move some 


steel steps. 


| 
Curtis discussed the matter of remodeling costs with Chambers in 
January of 1960, after the work had been in progress over two months, 
and told him it would run considerably more than $7,000.00. Chambers 
said he wanted it done but couldn't pay more on the down payment of 


$4,000.00 until Perpetual made a loan (J.A. 22). 


The project was completed in July of 1960 and Curtis submitted an 
itemized bill to Chambers and gave him for his inspection and copying all 
records including the original bills and sub-contractors' charges. These 
items, some 84 in number, had all been paid for by Curtis or were partially 
yet owed. They totalled $12,123.00 and were introduced into evidence as 
Exhibit No. 6 (J.A. 27, 29). | 


The total labor bill submitted to Chambers was $5,436.60, all of 
which had been paid, mostly by check and partially by cash. Cancelled 
checks for labor, with an itemized adding machine tape attached, totalling 
$3,304.00 were admitted into evidence as Exhibit No. 11 (J.A. 43, 49). 


The difference between the latter figure and the total represented 


cash advances to the workmen prior to their paydays. Curtis kept a day- 


by-day account of carpenter and labor hours on the job as well as their 
daily wage. These original sheets with a month-by-month summary attached 
were introduced into evidence as Exhibit No. 9 (J.A. 38, 82, 83, 84, 85). 


The bill submitted to Chambers also included a 10 percent charge 
for profit on the labor and materials costs. About two weeks after pre- 
senting his bill Curtis called to make inquiry and Chambers advised appli- 
cation for a loan had been made and he was awaiting a reply. At a later 
date Curtis called Perpetual and found a loan had been approved and he 


6 
again called Chambers. Chambers told him to furnish the title company 
with a release of liens to perfect the loan. He did not do so after he 


learned the title company had been directed by Chambers to pay him only 


$3.000.00. He again called Chambers to ask about making arrangements 
to pay the bill. but Chambers didn’t want to talk about it. 


At a later date he furnished Chambers’ counsel with a summary list 
of all work items involved in the project additional to that first proposed 
on September 14. 1959. This summary was introduced into evidence as 
Exhibit No. 4 (J.-A. 25. 26. 80) and consisted of the following: 

1. Front entrance stoop. basement steps, wall and walk to 

street. 


Replace partitions in basement where damaged by ter- 
mites. 


Replace first floor joists where damaged by termites. 


Break existing concrete floor in basement and replace 
with new concrete. 


Patch and tar entire roof. 

Install window (5) sets in rear (window sash). 
Widening existing stair case and install oak stairs. 
Install new oak floor on 2nd floor instead of asphalt 
tile. 

Install 5,/ 8th plywood on first floor and vinyl tile in lieu 
of asphalt tile. 

Extra plumbing. 

Extra electric. 

Install ceramic tile in 2 baths in lieu of aluminum. 
Extra plastering due to extra work. 

Install new jambs and trim over entire house. 
Install two new doors. 


Install new base moulding and shoe over entire three 
floors. 


Paint rear of building. 
Install jamb and door under porch in rear. 


7 


19. Brick up inside fireplaces (2). 
20. Reinforce concrete slab in rear over areaway. 
21. Install louvre doors in basement. 


Appellant prepared a summary of all suppliers of materials and sub- 
contractors by name, the individual costs as to each, and the percentage of 
profit, 10%, as to each of the items. This summary of names, the identity 
of the materials, the work of the subcontractors, and costs, were taken 
from the original invoices and sub-contracts comprising Exhibit No. 6 
(some 84 items) and offered into evidence as an aid to the court as Exhibit 
No. 10 (J.A. 49, 85). This demonstrated the materials and subcontractors 
cost $12,123.10 and the 10% profit amounted to $1,215.57. 


Curtis spent $12,123.10 for materials and subcontractors on the 
project; $5,436.50 for labor, and his 10% profit amounted to $1,215.47, 
a total of $18,775.07, on which Chambers had made a down payment of 
$4,000.00, leaving a balance due of $14,775.07 (J.A. 28). Plaintiff's Ex- 
hibit No. 5, summarizing, was admitted into evidence and reads as follows 
(J.A. 27, 82): | 


Grand Totals 
448 New Jersey Avenue 


Matls. & Contrs. 12,123.10 
Labor 5,436.50 
10% 1,215.47 
Total 18,775.07 
Credit 4,000.00 


Balance due 14,775.07 


| 
As an additional aid and matter of information for the Court's con- 


sideration, Curtis separated the original invoices and sub-contractors’ 
billings and allocated those that would have applied to the original proposal 
of September 14, 1959, had they gone ahead on those specific items of 

work only. This showed the cost of materials for the originally proposed 
items would have been $590.26 as reflected in a summary offered into 
evidence as Exhibit No. 16 (J.A. 51, 52, 88) and $5,576.00 for sub-contractors 
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as shown by Exhibit No. 17 into evidence (J.-A. 53. 89). Estimated labor 
would have been $518.00. as shown by Exhibit No. 18 into evidence (J.A. 
54. 90). These figures. totalling $6,684.26. demonstrated the costs assess- 
able to the changes iand alterations made in compliance with Chambers' 
requests to be $12,090.81. 


Betty Schloss. called by appellant, testified she was a real estate 
broker and estimated the sale value of Chambers’ property to be $31,000.00, 
possibly $28.500.00 or $29.000.00 a year ago (J.A. 68, 69). 


L. Donald Burgy, testified he was an appraiser and valued the 
property presently at $30.000.00 (J.A. 68). 


Roy McBain. testified he was salesman and shop superintendent for 
John Ligon, Inc., and installed tile in the property under a contract with 
Curtis. Chambers selected the tile he wanted, black and white vinyl, 
which ran about $1.05 per foot, whereas a comparable asphalt tile would 
cost 22 cents per foot. Regular tile is 9 x 9 and Chambers wanted 4-1/2 
x 4-1/2 in the vestibule. so he had it cut down to specification (J.A. 69). 


Archie P. Applegate. testified he was an electrical contractor and 
under contract with Curtis installed a completely new electrical wiring 


system in the property for $814.50. His original bid was $700.00, but 
Chambers asked for additional items at a cost of $114.50 which was 
added to the total. His bill had not been paid. 


Joseph Chialastri, testified he was a tile setter and installed two 
bathrooms at 448 New Jersey Avenue, N.W. under contract with Curtis. 
He installed black and white ceramic tile and his bill was $540.00. Alumi- 
num tile would have cost $150.00 less. 


Marion McCoy, testified he plastered the house under contract 
with Curtis and his bill was $1,790.00. 


C. E. Long, testified he painted the premises and his total bill was 
$730.00. He talked to Chambers on the job and told him the rear of the 
building needed painting. Chambers told him to go ahead. That would 
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have cost $100.00 if done separately. 


George Bowman, testified he was a carpenter and worked for Curtis 
on the Chambers job. He recalled discovering that termites had eaten 
up the first floor joists, walls and basement flooring. He was working 


all over the house and couldn't say how much time was spent on any par- 
ticular item in the project. | 


George D. Weitzell, testified he was engaged in the heating and 
plumbing business and entered into a contract with Curtis for plumbing 
installation in Chambers' house. His bid to Curtis was a flat figure, 
$1,756.00, but Chambers ordered additional items which cost $382.70 


more. 


William K. Rowe, testified Curtis had him look ata house con- 
demned by the inspectors of the District of Columbia, 448 New Jersey 
Avenue, S.E., and he made three contracts with Curtis for brick and 
cement work, $298.00, $850.00 and $1,756.00. | 


Appellant rested and defendant's motion to dismiss was denied. 


Russell A. Chambers, testified he never signed the progosal made 
by Curtis under date of September 14, 1959, and that not a single item on 
the summary list of extras furnished by Curtis (Plaintiff's Ex). No. 4) was 
listed in the original proposal (J.A. 75). He would estimate that he visited 
the job about 30 times and either agreed to or acquiesced in all the work 
with some exceptions. A friend of his took a picture of the front of the 
building when the front wall was out and the place was "pretty well gutted.” 
He received Curtis’ bill about the 1st of September 1960 with all the 
exhibits (material vouchers and sub-contractors’ bills), labor sheets, sum- 
mary sheet and "everything." He assumed Curtis hoped to make a profit 
on the job. The bill called for a gross cost of $19,000.00 and some, less 
a credit of $4,000.00, leaving a balance of $15,000.00 (J-A. 76| 77). 


After the work was finished he wrote Perpetual asking for a loan 
of $22,000.00 on the property. (This letter had already been read into the 
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record by plaintiff.)(.A.30, 31). He was to receive $11,717.00 out of the 
loan to pay on Curtis’ bill (J.-A. 78). 


Curtis did a “complete remodeling” job on his property (J.A. 77) 


and he expected to pay Curtis the reasonable charge for all the work, 
labor and materials that went into his house (J.A. 78). 


Both sides rested and the Court took the matter under advisement 
November 1, 1961. 


On November 27, 1961, the Court filed a memorandum, findings of 
fact and conclusion of law, and entered a judgment for appellant in the 
sum of $7,750.00. 


On December 5, 1961, appellant moved for a new trial and for 
amendment of judgment, which was denied on December 12, 1961, and 
on December 18, 1961, this appeal was noted. 


RULE INVOLVED 
Rule 52. Findings by the Court. 


(a) Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court 
shall find' the facts specially and state separately 
its conclusions of law thereon and direct the entry 
of the appropriate judgment; . . . Findings of fact 
shall not be set aside unless clearly erroneous, and 
due regard shall be given to the opportunity of the 
trial court to judge the credibility of the witnesses. 

. . If an opinion or memorandum of decision is 
filed, it will be sufficient if the findings of fact and 
conclusions of law appear therein. 


STATEMENT OF POINTS 


1. It was error for the court to predicate a judgment for appellant 
construction contractor on the basis of a flat price for part of a home 


remodeling project and "cost plus ten percent" for the balance. 


2. The Court's memorandum, findings of fact and conclusion of 
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law in insufficient for compliance with Rule 52 of the Federal Rules of 
Civil Procedure. 


3. The court's judgment is arbitrary and not based upon any evi- 


dence in the record. 


SUMMARY OF ARGUMENT | 


1. The court made clearly erroneous findings of fact upon which to 
predicate its judgment. | 


(a) There was no agreement between the parties to perform 


the items specified in appellant's proposal of September) 14, 1959 
-- the court correctly so found -- and the remodeling project was 
not undertaken on that basis nor started until after subsequent pro- 
posals had been incorporated into the architect's plan. That plan, 
for which no price was specified, immediately was changed after 
construction began when extensive termite damage was discovered 
and the project thereafter proceeded on a point-by-point change and 
alteration resulting in a "custom" remodeling job. Since appellant 
claimed payment on the basis of cost plus, and appellee agreed he 
had to pay the reasonable value of everything that went into his 
home, the court's formula in awarding a judgment partially on a 
flat-price basis, and partially on a cost plus for ' ‘extras" was 
neither warranted by the evidence, nor practical, and led to an 
arbitrary and erroneous award. The evidence showed the project 


en toto to be cost plus. 


(b) The court's finding that appellant failed to keep time 
labor records is clearly erroneous and led to an arbitrary and 
erroneous award. The appellant put into evidence his original 
labor records showing the exact days, hours, wages and type of 
labor that went into the project. This evidence is Plaintiff's Ex. 
No. 9. 
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(c) The court's finding that charges to appellee were predicated 
on excessively inaccurate "estimates" is erroneous. The charges to 


appellee were never predicated in whole or in part on any "estimate." 


(d) The court's finding that materials charged to appellee were 


not used in the project is erroneous. The original vouchers and 
sub-contractors’ billings all were put into evidence under testimony 
that each item went into the project. The appellee did not deny or 


question any item that comprised appellant's claim. 


2. The Court's findings of fact are insufficient for ascertainment of 
how or in what manner the court arrived at the judgment figure and it must 
therefore be deemed an arbitrary figure not based upon any evidence of 
record. Paragraphs 5 and 6 of the Court's Memorandum are redundant 
and discursive, posing innuendos that reflect opinions not based upon the 
evidence. The Memorandum, finding of facts and conclusion of law is 
insufficient for compliance with Rule 52, F. R. C. P. 


3. Appellant offered into evidence material vouchers, sub-contractors’ 
bills and labor records showing the actual cost of remodeling appellee's 
home to be $17,559.60 which added to a profit of 10%, $1,215.47, brought 
the total of $18,775.07, less a credit of $4,000.00, leaving a balance due 
of $14,775.07. Appellee neither denied the items, figures or balance due, 
and since he testified he expected to pay the reasonable value of every- 
thing that went into his home appellant was entitled to judgment in the full 


sum due. The award of one-half the sum due was arbitrary and erroneous. 


ARGUMENT 


I 
THE CONTRACT 


(a) Appellee’ Chambers wanted to improve his property and first 
had in mind a limited amount of work which he discussed with Appellant 
Curtis. He asked for a contract so he could obtain financing and Curtis 
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| 
drafted a specification and agreement for a proposed flat price of $7,000.00. 
Chambers never signed the proposed contract or agreed to its terms. 


Subsequently a meeting between Curtis, Chambers and the architect 
resulted in a drawing which included many items in addition to that first 
discussed. The work then got underway. Extensive termite damage in the 
basement resulted in a complete rebuilding and conversion into an apart- 
ment for rental purposes. From time to time Chambers directed additional 
changes and installations, either of personal choice or to comply with 
housing regulations, and as a result his house was, to use Chambers’ own 
phrase, "a complete remodeling" job. The house, in fact, with the excep- 
tion of the rear wall and some of the interior frame work and some win- 


dows was custom rebuilt. 


Curtis sued for payment on a cost plus contract for the entire pro- 
ject. (J.A. 3) Chambers answered claiming he had only one contract — 
the original proposal by Curtis for the limited items specified for a flat 
price of $7,000.00 (J.A. 4). This put Chambers in an untenable position, 


for he either ordered or acquiesced in modifications and changes in the 


original items as well as all the other installations which comprised the 
major portion of the project, and he so testified. The Court found as fact 
(J.A. 92): 


That Chambers knew of these specific jobs 
as well as numerous other extra projects, and that | | 
he either specifically ordered them or acquiesced | 
in the contractor's opinion that they were desirable, 
was made clear from his own testimony. 


This is not a situation, for instance, where the parties agree upon 


and complete a particular installation, and then later embark upon a sep- 
arate and distinct piece of work separable from the first. Here the dis- 
covery of extensive termite damage was the initiating factor in a complete 


rebuilding project at one and the same time. The house was “gutted” by 


Chambers own admission to a shell, and the carpenters, laborers and 


sub-contractors all joined in the common project. Dlustrative was the 
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(c) The court's finding that charges to appellee were predicated 
on excessively inaccurate “estimates” is erroneous. The charges to 


appellee were never predicated in whole or in part on any "estimate." 


(d) The court's finding that materials charged to appellee were 


not used in the project is erroneous. The original vouchers and 
sub-contractors’ billings all were put into evidence under testimony 
that each item went into the project. The appellee did not deny or 


question any item that comprised appellant's claim. 


2. The Court's findings of fact are insufficient for ascertainment of 
how or in what manner the court arrived at the judgment figure and it must 
therefore be deemed an arbitrary figure not based upon any evidence of 
record. Paragraphs 5 and 6 of the Court's Memorandum are redundant 
and discursive, posing innuendos that reflect opinions not based upon the 
evidence. The Memorandum, finding of facts and conclusion of law is 


insufficient for compliance with Rule 52, F. R.C.P. 


3. Appellant offered into evidence material vouchers, sub-contractors' 
bills and labor records showing the actual cost of remodeling appellee's 
home to be $17,559.60 which added to a profit of 10%, $1,215.47, brought 
the total of $18,775.07, less a credit of $4,000.00, leaving a balance due 
of $14,775.07. Appellee neither denied the items, figures or balance due, 
and since he testified he expected to pay the reasonable value of every- 
thing that went into his home appellant was entitled to judgment in the full 


sum due. The award of one-half the sum due was arbitrary and erroneous. 


ARGUMENT 


I 
THE CONTRACT 


(a) Appellee Chambers wanted to improve his property and first 
had in mind a limited amount of work which he discussed with Appellant 
Curtis. He asked for a contract so he could obtain financing and Curtis 
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drafted a specification and agreement for a proposed flat price of $7,000.00. 
Chambers never signed the proposed contract or agreed to its terms. 


Subsequently a meeting between Curtis, Chambers and the architect 
resulted in a drawing which included many items in addition to that first 


discussed. The work then got underway. Extensive termite damage in the 


basement resulted in a complete rebuilding and conversion into an apart- 
ment for rental purposes. From time to time Chambers directed additional 
changes and installations, either of personal choice or to comply with 
housing regulations, and as a result his house was, to use Chambers’ own 
phrase, "a complete remodeling” job. The house, in fact, with the excep- 
tion of the rear wall and some of the interior frame work and some win- 


dows was custom rebuilt. 
| 


Curtis sued for payment on a cost plus contract for the entire pro- 


ject. (J.A. 3) Chambers answered claiming he had only one contract _ 
the original proposal by Curtis for the limited items specified for a flat 
price of $7,000.00 (J.A. 4). This put Chambers in an untenable position, 
for he either ordered or acquiesced in modifications and changes in the 
original items as well as all the other installations which comprised the 
major portion of the project, and he so testified. The Court found as fact 
(J.A. 92): | 


That Chambers knew of these specific jobs 
as well as numerous other extra projects, and that 
he either specifically ordered them or acquiesced | 
in the contractor's opinion that they were desirable, 
was made clear from his own testimony. 


This is not a situation, for instance, where the parties agree upon 


and complete a particular installation, and then later embark upon a sep- 
arate and distinct piece of work separable from the first. Here the dis- 
covery of extensive termite damage was the initiating factor in a complete 
rebuilding project at one and the same time. The house was iy ‘gutted" by 
Chambers own admission to a shell, and the carpenters, laborers and 


sub-contractors all joined in the common project. Dlustrative was the 
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testimony of one of the carpenters. George Bowman, (reported as 

George Bolin) who said he was working over the entire house and could 
not say how much time was spent on any one particular item. Curtis 
testified to the impossibility of keeping exact time and itemized material 
records with respect to each individual item where the project proceeded 
as a whole, and that allocation of time and material could be predicated 
only on "estimates.'’ This conclusion is self evident, and the situation 
was recognized by the Court in its memorandum (J.A. 92): 

Throughout the entire remodeling period new work, as 

well as variations on what had been previously contem- 

plated, was ordered and approved by defendant. Certain 

extras. such as the complete renovation of the basement 

and the replacement of substantially all the first floor 

joists, were necessitated by the discovery of extensive 

termite damage. Other work, such as the installation of 

flue linings in the fireplaces, was the result of orders 

issued to Chambers by the District fire inspector. Still 

other work, such as the installation of heavier wiring and 

extra plugs, was requested by Chambers to accommodate 

air conditioners and other new electrical equipment 

which he wished to install. 

Of particular significance and the critical factor in arriving at a 
conclusion of law is the Court’s comment and/or finding of fact that 
"THROUGHOUT THE ENTIRE REMODELING PERIOD NEW WORK, AS WELL 
AS VARIATIONS ON WHAT HAD BEEN PREVIOUSLY CONTEMPLATED, was 
ordered and approved by defendant.’ Thus, the whole of the testimony 
resolved itself into,a simple situation. Chambers abandoned his defense 
of a limited contract for a flat price upon trial and agreed with Curtis 
that payment was due for all the labor and materials that went into the 
house. The Court agreed it was ONE project and one contract, but then 
proceeded to award judgment on the basis of two contracts — a flat 
figure of $7,000.00 on the original proposal, and cost plus for the re- 
mainder of the work. Such a procedure contradicts in main the Court's 


own findings and is neither warranted nor possible under the evidence. 


The Court bottomed this method of procedure on an erroneous finding 
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of fact which incorrectly states the evidence. This error may be attri- 
butable to the fact there was an interval of some weeks between date of 
trial and entry of the judgment and the transcript of proceedings was not 
available until after notice of appeal had been filed. This errdr of state- 
ment is found in the following finding (J.A. 92): | 
The Court finds that the parties intended the extra | 


work to be paid for on a "cost plus ten percent” 
basis. 


The intention of the parties is that expressed in sworn testimony. 
Curtis testified the whole project was cost plus. Chambers, in fact, 
agreed (J.A. 78): 


Q. As this work progressed and up to the time it fin- | 
ished, you did in fact expect to pay Mr. Curtis the 
reasonable charge for all his work, labor and ma- 
terials that went into your premises, didn't you? 


A. That's right. 


A situation similar to this is found in George A. Fuller Co. v. 
Cedar-Williams Street Corp., 238 N.Y.S. 451, except for the fact that in 
that case there was an original binding agreement and further: agreement 
to pay for extras. The defense was fraud through grossly excessive esti- 
mates on extras. Although the court there commented that voluminous 


evidence was offered to show grossly excessive estimates, it was found 


insufficient to establish the defense of fraud. Bearing in mind that 

| 
Chambers’ sole defense by pleading was a Single limited flat price con- 
tract, which he abandoned at trial, the opinion in the Fuller Company 

| 


case is persuasive: 
The contractor agreed that the main work specified 
would not cost in excess of $836,053, including the fee of 
$43,000, and, if it exceeded said sum, the contract was to 
pay the excess. The parties knew the contract covered 
only part of the work. In order to obtain a finished build- 
ing, a great deal of construction not included in the main 
contract was required. The original plans specified some 
of this additional work, but it was later omitted, with the 
understanding it would be ordered as alterations or extras. 


It has been seen that the contractor was to get actual 
cost plus certain fees in certain contingencies; that for 
the main work he fixed a limit price: that the parties con- 
templated extras: that, when extras were ordered, the 
limit price was to be increased by the amount thereof. 
The alterations and extras did not, nor were they intend- 
ed to. await the finishing of the main work. They consist- 
ed in many instances of preparations for contemplated 
tenants of partitions, plumbing, wiring, etc. This work 
was ordered as the main work progressed, and it clearly 
was not contemplated, nor was it practical, to segregate 
the cost of the main work from the cost of the extras. 
Many items of such cost were practically indivisible. 

For example, if a hoist was erected to bring up materials, 
the cost of that hoist was a proper item of charge. Could 
it be said that the contractor was to keep track of the 
quantities of materials hoisted on it that were used in the 
main work and the quantities used in the doing of the 
extras? I do not think that any such arrangement was 
ever intended. The upset or guaranteed limit price was 

a variable figure. 
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The contention of the owner that the contractor was 
to segregate the cost of the two branches of the work, is, 
is in my opinion, neither warranted by the contract nor 
supported by a consideration of the practical side of the 
job involved. In fact, it appears clearly as an afterthought. 
Neither the dwner nor his architect ever requested it or 
objected to the contrary method which was consistently 
pursued. * * * 


As found by the Court, the original proposal by appellant never 


ripened into a contract. Even had it done so it immediately was aban- 


doned and merged into a common understanding on the project as a 
whole. 9 Am. Jur. § 72, p. 50: 


When a building is in process of construction, and 
additions or alterations are made, the original contract, 
unless it be so entirely abandoned that it is impossible 
to trace it and say to what part of the work it shall be 
applied, is held still to exist, and to be binding on the 
parties so far as it can be followed. 
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Appellant's proposal was made September 14, 1959. No action 
ensued. The architect's plan was drawn November 17, 1959. | This plan, 
as indicated above, not only included the original items proposed by 
appellant but many more proposed by appellee. The work then got 


under way. 


The court's finding that the project began on the understanding that 


the originally specified jobs would be performed for $7,000.00 was 
essential to its formula in awarding a judgment. The finding, however, 
is in direct conflict with another finding by the Court which is based on 
the evidence (J.-A. 92): | 
Throughout the entire remodeling period new work 
as well as variations on what had been previously | 
contemplated, was ordered and approved by defendant. 

The finding of the Court that the work began on a flat price basis 
finds no support in the record, directly contradicts the evidence and is 
clearly erroneous and led to an arbitrary award predicated on a false 
formula. | 


(o) Appellant offered into evidence all his original labor sheets 
showing the specific days on which work was performed, the number of 
hours for each day, the exact wage of each employee and the type of 


employee, whether carpenter, helper or laborer. This evidence is iden- 
tified as Pl's Ex. No. 9 (J.A. 82). Despite this the Court found that 
appellant "failed to keep time sheets as to the amount of hours put in on 
the job by his workers... ." | 

This poses a Situation contrary to all the evidence and without 
element of logic. Since there never was any question but that appellant 
fully performed all the work and installed in appellee's home each material 
item covered by the vouchers offered into evidence, and there was no 
question but that he should have something by way of profit, the only 
remaining factor that may be presumed to have influenced the Court in 
reducing appellant's claim by $7,025.07 was the labor bill of $. 436.50. 


18 


It can be only surmised. and with some logic, that the Court eliminated 
en toto the labor charge. It is surmised because the court's findings do 
not disclose upon what basis it reached a figure of $4,750.00 for "extra 
work” which included a 10% profit. This has an unexplainable element, 
however, since appellant offered into evidence cancelled checks for labor 
showing a total of $3,304.00, Pls. Ex. No. 11 (Record exhibit file) and 
explained the difference was paid out in cash advances. Appellee never 
questioned the checks or the fact they represented labor even though ap- 
pellant had attached to the exhibit an adding machine tape listing each 
check and also offered into evidence the check stubs for full and complete 
inspection by the court and appellee. Check stubs identifying the particular 
job and the purpose of the payment appears in Pls. Ex's No. 12 and No. 13 
(J.A. 48, 49). 


It would seem unnecessary to cite this court's ruling that a trial 
judge is not at liberty to arbitrarily disregard competent and uncontra- 
dicted evidence that is not inherently improbable. The court's finding on 
this point is contrary to the uncontradicted evidence and clearly erroneous. 


(c) The charge to appellee on which this claim was based WAS 
NEVER PREDICATED ON AN ESTIMATE OF ANY KIND AT ANY TIME, and the 


court's finding that appellant's charge included inaccurate estimates in 
his favor “by as much as 100%” is wholly without support in the record 
and is clearly erroneous. 


After the job was finished appellant gave Chambers all vouchers 
for materials, sub-contractors’ buildings, and the original time labor 
sheets to show the actual cost of the project upon which his bill, which 
also included 10 percent commission, was based. Chambers attorney, 
Coleman Diamond,’ asked for a list of all work that went into the project 
in addition to that first proposed on September 14th. Curtis made out 
such a list in his own handwriting on a yellow legal sheet. A typewritten 
copy of the items listed then was sent to Mr. Diamond. No costs were 


shown since Mr. Diamond asked only for work items. For his own infor- 
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mation Curtis then made an estimate as to the cost of each item on the 
original yellow sheet and entered that figure opposite the appropriate 
items. These estimates were never given to appellee or his counsel 
nor were they ever used as a basis for the bill or this claim. | 
Extensive examination of Curtis and comment by the court during 
trial raised question as to what formula might be adopted in awarding a 
judgment — partial flat price and quantum merit for “extras”, or “cost 
plus" for the whole project. Chambers’ plea by answer to the complaint 
claimed liability only to the extent of $7,000.00 on Curtis’ original pro- 
posal. In an effort to show the court values of "extras", in the event 
that were to be the court's conclusion, appellant proffered as evidence 
his original yellow sheet of extras with estimates of the cost of each 


item thereon. Admission was denied, then it later was put into evidence 
on the proffer of appellee during cross-examination. It was identified 
as Ex. No. 8. | 


Curtis was cross-examined extensively by appellee on Ex. No. 8. 
The court also examined him extensively on the exhibit (some 30 pages 
of the transcript -- see Record between 103 and 305 -- out ofa total of 
some 85 pages covering the court's examination) and on three occasions 
was recalled by the court as its own witness (R. 286-292; 294, 300-305). 
Curtis acknowledged his estimates in several respects were in excess 
of the actual cost charge made to Chambers, and some were too low. 
He explained, however, the estimates were for his own edification and 
never were given to Chambers or his counsel nor used as a basis for any 

charge to him. | 


The court said it understood that fact (J.A. 66, 67). 


Since the evidence is clear and without contradiction that "estimates" 


never were used as a basis for a charge, the court's finding in this re- 


spect is clearly erroneous. 


(d) The court's finding that at least five or six items charged to 
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appellee were not so used is clearly erroneous. 


On cross-examination appellee’s counsel showed Curtis photostats 
of several bills and inquired if not in fact such bills were included in 
the whole bundle given to Chambers for his inspection after the job was 
finished. He acknowledged they were but that they had been withdrawn 
and Chambers was never charged with them (J.A. 66). This was never 
contradicted. 


Since the court apparently was left under the mistaken impression 
that appellant’s claim in some small part was predicated on bills for 
another job, the depreciation of the claim must have resulted in some 


degree from such an erroneous finding. 


Curtis testified each item on all the vouchers and sub-contractors' 
work went into Chambers’ home. Similarly the labor. Chambers did 
not deny the fact or present any witnesses or evidence to refute the con- 
tention. The reason appears obvious from the fact that for about two 
years Chambers had lived in his home in possession of all records and 
details of items even down to nails that Curtis claimed were there. It 
was conceded that Curtis performed his job, and the failure of any lay 
witness and/or expert to appear and refute bespeaks an admission of the 
fact. The statement of appellee’s counsel at conclusion of the trial, 
while not evidence, true, speaks for itself: 

"The question is that the burden of proof is upon them 
to prove the value of the extras which they performed, and 


it is our contention, very briefly, that they have not carried 
that burden at all.” 


Clearly erroneous findings of fact upon which a judgment is based 


constitutes reversible error. Rice v. United States, 85 U.S. App. D.C. 
404, 179 F.2d 26. 
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II 


SUFFICIENCY OF FINDINGS OF FACT AND 
CONCLUSION OF LAW 


The Court's findings of fact, in part, are redundant and discursive 


and do not disclose upon what basis a figure of $4,750.00 was reached 
for "extra work performed." 

The requirements of Rule 52, F.R.C.P., is illustrated by appellate 
decisions. Schilling v. Schwitzer-Cummins Co., 79 U.S. App. D.C . 20, 


142 F.2d 82: 


The ultimate test as to the adequacy of findings of 
fact is whether they are sufficiently comprehensive and | 
pertinent to the issues to provide a basis for decision, 
and whether they are supported by the evidence. In ad- | 
dition, they should be concisely stated, nonargumentative 
free from conclusions of law and from redundancy. It 
is not necessary for findings to assert the negative of 
each rejected contention. 


Patterson Lighterage v. New York Central Ry. Co., 126 F. 2d 992 
(CCA 2nd 1942): 


Findings should not be discursive, should not state evi- | 
dence or any reasoning upon the evidence; they should be 
categorical and confined to those propositions of fact 
which fit upon the relevant propositions of law. 


Irish v. United States, 225 F.2d 3 (CA 9th, 1955): 


Findings of fact should be so explicit as to give the | 
appellate court a clear understanding of the basis of the | 
trial court's decision, and to enable it to determine the | 
ground on which the trial court reached its decision. 


Kweskin v. Finkelstein, 223 F.2d 677 (CA 7th, 1955): 


Findings of fact must be made on every material issue. 
While failure to make findings may not be reversible error 
if the appellate court can ascertain from the record that, one 
party or the other is clearly entitled to judgment, the case 
must be remanded if it cannot be determined from the record 
whether the judgment of the trial court was correct. | 
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Paragraphs 6 and 7 (J.A. 92, 93) of the court's memorandum are 


redundant, discursive and in part go beyond the record. Those parts 


which appellant believes to be findings of fact have been considered in 
argument above. 


The court misconceived its task by allocating a portion of the job 
to a flat figure contract and then reaching a figure of $4,750.00 as a 
“fair price” for extra work without any finding to show the basis of the 
award to enable a determination if it be correct. Mathematical addi- 
tions and subtractions, or combinations of figures in evidence, have not 
enabled appellant to arrive at any conclusion as to how the court reached 
its figure. 

The court’s comment in paragraph 6 of its memorandum (J.A. 92) 
is not an accurate statement of the evidence with respect to labor wages. 
Appellant testified his charge to Chambers was $28.00 per day, 8 hours, 
for carpenters on an hourly wage basis which was less than union scale 
(J.A. 67). The charge for labor was less. Chambers did not deny the 
fact. Appellant withheld an even $4.00 per full day to cover unemploy- 
ment compensation, bookkeeping expenses, etc. Since the charge to 
Chambers upon which they agreed was $28.00 per day, it was of no con- 
cern to him what happened to any portion of the daily wage. No claim 
was made that such a wage was excessive, and the reason is obvious 


for it is less than union scale. 


The court's comment in paragraph 7 of the memorandum that 
appellant admitted he was “guessing” in connection with charges -- 
‘in his favor -- by as much as 100%" is an incorrect statement and 
patently unfair (JA. 93). As pointed out above, no charge was made to 
Chambers either by "guess" or by “estimate,” only actual cost plus 
10%. The reference to "guess", of course, refers to Ex. No. 8. The 
estimates made thereon by appellant were for his own information and 
never used as the basis of any charge or claim. In any event, the court 
impressed the word "guess" into the record but finally agreed to accept 
appellant's word for it that he was “estimating” (J.-A. 67). 
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The court's statement in paragraph 7 (J.A. 93) that there were 


indications of “incorrect billing" (discussed above), followed by the addi- 
tional comment that appellant was doing similar work on an "immediately 
adjacent building as well as four or five other homes throughout the city” 
is redundant, patently unfair and serves only to create a false impression. 
The work on the "immediately adjacent building" was the removal and 
restoration of the front wall of that building, a job identical to ithe new 
front wall installed on Chambers' house. Installation of both fronts was 
by flat figure sub-contracts. 


| 
The source or quantity of the materials that went into the front 
walls of both homes, whether out of the same pile of bricks, was of no 
concern to either owner. Each was charged the flat figure only. As 
pointed out above, appellee never contested a single item that went into 
his home, and the comment raises an unfair and unwarranted inference. 
On the basis of appellant's evidence and market value of appellee's 
home the purchase price had no relevancy to the issues. In any event, 
the court's statement, last two lines of paragraph 7 (J.-A. 93), that Cham- 
bers' house had a "market value of $27,000. -- approximately! $12,500. 
more than (he) originally paid" overlooks its value of $30, 000. or 
$31,000, and, further, the record fails to show the purchase price. 


For the foregoing reasons, the court's memorandum, findings of 
fact and conclusion of law is insufficient for compliance with Rule 52, 
F.R.C.P. 


Ill 
APPELLANT WAS ENTITLED TO HIS FULL CLAIM 
IN THE SUM OF $14,775.07 
The intention of the parties govern the contract in this case. Ap- 
pellant testified the agreement was cost plus for the entire project. 
Appellee denied discussion of a cost plus contract, but admitted he 
expected to pay for the reasonable value of everything that went into his 
home (J.A. 78). 
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Paragraphs 6/and 7 (J.A. 92. 93) of the court's memorandum are 
redundant, discursive and in part go beyond the record. Those parts 
which appellant believes to be findings of fact have been considered in 
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The court misconceived its task by allocating a portion of the job 
to a flat figure contract and then reaching a figure of $4,750.00 as a 
“fair price” for extra work without any finding to show the basis of the 
award to enable a determination if it be correct. Mathematical addi- 
tions and subtractions, or combinations of figures in evidence, have not 
enabled appellant to arrive at any conclusion as to how the court reached 
its figure. 


The court’s comment in paragraph 6 of its memorandum (J.A. 92) 
is not an accurate statement of the evidence with respect to labor wages. 
Appellant testified his charge to Chambers was $28.00 per day, 8 hours, 
for carpenters on an hourly wage basis which was less than union scale 
(J.A. 67). The charge for labor was less. Chambers did not deny the 
fact. Appellant withheld an even $4.00 per full day to cover unemploy- 
ment compensation, bookkeeping expenses, etc. Since the charge to 
Chambers upon which they agreed was $28.00 per day, it was of no con- 
cern to him what happened to any portion of the daily wage. No claim 
was made that such'a wage was excessive, and the reason is obvious 


for it is less than union scale. 


The court’s comment in paragraph 7 of the memorandum that 
appellant admitted he was “guessing” in connection with charges -- 
"in his favor -- by as much as 100%" is an incorrect statement and 
patently unfair (J.A. 93). As pointed out above, no charge was made to 
Chambers either by "'guess” or by "estimate,"’ only actual cost plus 
10%. The reference to “guess”, of course, refers to Ex. No. 8. The 
estimates made thereon by appellant were for his own information and 
never used as the basis of any charge or claim. In any event, the court 


impressed the word "guess" into the record but finally agreed to accept 


appellant's word for it that he was "estimating" (J.A. 67). 
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The court's statement in paragraph 7 (J.A. 93) that there were 
indications of "incorrect billing" (discussed above), followed by the addi- 
i 
tional comment that appellant was doing similar work on an "immediately 


adjacent building as well as four or five other homes throughout the city” 
is redundant, patently unfair and serves only to create a false impression. 
The work on the "immediately adjacent building"' was the removal and 
restoration of the front wall of that building, a job identical to the new 
front wall installed on Chambers’ house. Installation of both fronts was 


by flat figure sub-contracts. 


The source or quantity of the materials that went into the front 
walls of both homes, whether out of the same pile of bricks, was of no 
concern to either owner. Each was charged the flat figure only. As 
pointed out above, appellee never contested a single item that went into 


his home, and the comment raises an unfair and unwarranted inference. 
| 


On the basis of appellant's evidence and market value of appellee's 
home the purchase price had no relevancy to the issues. In any event, 
the court's statement, last two lines of paragraph 7 (J.A. 93), that Cham- 
bers' house had a "market value of $27,000. -- approximately $12,500. 
more than (he) originally paid” overlooks its value of $30, 000. or 
$31,000, and, further, the record fails to show the purchase price. 


For the foregoing reasons, the court's memorandum, findings of 
fact and conclusion of law is insufficient for compliance with Rule 52, 
F.R.C.P. 


Ill | 
APPELLANT WAS ENTITLED TO HIS FULL CLAIM | 
IN THE SUM OF $14,775.07 


The intention of the parties govern the contract in this case. Ap- 
| 


pellant testified the agreement was cost plus for the entire project. 
Appellee denied discussion of a cost plus contract, but admitted he 


expected to pay for the reasonable value of everything that went into his 
home (J.A. 78). 
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Appellee. in fact. abandoned at trial his defense of a contract for 
$7,000.00. He made no issue whatever with respect to the proposal 
made by appellant in September 1959, and submitted his case on the 
reasonable value of the job. He had paid $4,000.00 down when the pro- 
ject began in the fall of 1959. In the fall of 1960, AFTER THE PROJECT 
WAS COMPLETED. he made application for a loan of $25,000.00 with Per- 
petual Building and Loan and obtained a commitment. Of this commit- 
ment he was to receive $11,717.00 which he intended to pay on appellant's 
bill (J.A. 78). There was then no indication he was claiming a flat 
contract price of $7.000.00, and the later defense of a flat price inter- 
posed by way of defense to appellant’s complaint was not put in issue on 
trial. The whole of the evidence showed a cost plus for time and ma- 
terials agreement for the whole project and not just for "extras". 


A cost plus contract is considered in Lytle C. & Co. v. Somers, 
F & T Co., 276 Pa. 409, 120 A. 409: 


The term “time and material basis” in a contract for 
remodeling a building on a cost plus basis includes the 
necessary cost of operation affecting the particular under- 
taking, and the cost of labor and materials that go into and 
become a part of the finished product. 


9 Am Jur § 20, p. 15: 


Under a “cost plus” contract the contractor is entitled 
to recover his costs plus the agreed percentage. 


The phrase "reasonable value’’, which Chambers admitted was 
his responsibility, is synonymous with cost plus where the percentage of 
profit is reasonably set at 10 percent of costs exclusive of labor. 
Rebisso, Inc. v. Frick, 159 Ohio St. 449, 112 N.E. (2d) 651: 


The “reasonable value” which subcontractors can 
enforce against owner's realty for labor and materials 
they have actually furnished . . . is costs to subcontrac- 
tors of labor and materials with fair profit added thereto, 
but total in no event should exceed amount for which they 
originally agreed with general contractor to complete 
work. 
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The nature of building contracts was considered in Holida; y Homes 
v. Briley, 122 A. (2d), p. 232: | 


Whether a number of promises constitute one contract 
or more than one is primarily a question of intention of 'the 
parties. In ascertaining this intention, consideration may 
be given to whether the parties assented to all the promises 
as a Single whole, and to whether the consideration was | 
given for each part as a separate unit or whether there was 
a single consideration covering the various parts. 


The foregoing case cites as supporting authority 2 Williston on 


Contracts (Rev. ed.), § 863; 17C.J.S., Contracts et seq., and state 
decisions. The rebuilding project here was assented to by Chambers as 
a whole on his own testimony, and the question then for the court was the 


sum due as shown by the testimony and exhibits. 


Appellant's testimony together with material and sub-contractors’ 
billings in evidence showed their cost, without contradiction, to be 
$12,123.10 (J.A. 27). (Pl's Ex. No. 6) A complete and detailed summary 
of the suppliers, their identity, the materials and sub-contractors’ bill- 
ings, and the cost as to each, together with item by item 10 percent 
profit, with totals, was offered into evidence for ease of examination as 
Pls. Ex. No. 10 (J.A. 85). Appellant's 10 percent profit amounted to 
$1,215.47. The original labor and wage records with adding machine 
tapes attached with totals went into evidence as PIs. Ex. No. 9. The 
total was $5,436.50. Appellee felt the laborers may not have put in full 
time, but he did not know. He made no issue on the total labor bill or 
appellant's 10 percent. | 


| 

Appellant testified the total cost of the project including) his 10 
percent profit was $18,775.07, less a downpayment of $4,000.00 when 
the work began, which left a balance due of $14,775.07 (J.A. 28). 


Deduct appellant's 10 percent profit from the total due and it shows 
that appellant provided $13,559.60 of his own money and credit to build 
a $30,000.00 home for Chambers. 
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Had there in fact been two agreements, a contract for $7,000.00 for 
the original items and a cost plus agreement for the rest of the project, 
which actually constituted the major part of the restoration, the court 
had ample evidence upon which to predicate a true valuation for "additional 
work.” Appellant separated all the materials from PIs' Ex. No. 6 (all 
invoices and billings) that applied solely to items he proposed on Septem- 
ber 14, 1959, and made up a summary sheet which was offered into evi- 
dence as Pl’s Ex. No. 16 (J-A. 88). That total was $590.26. Appellant 
also separated out all subcontractors’ bills that applied to the original 
items and made up a summary sheet which went into evidence as Pl's. 
Ex. No. 17 (J.-A. 89). This total was $5,576.00. Since carpentry and 
labor was engaged over the entire house in the project as a whole, there 
was no way to separate by item, hours, or days that which applied to the 
original items. Appellant, by standard estimating procedure, estimated 
the cost of carpentry and labor that would have applied to the original 
items and offered a summary into evidence as PI's. Ex. No. 18 (J.-A. 90). 
This total was $518.00. 


Appellant’s Exhibits 16, 17 and 18 above, demonstrated that the 
actual cost of performing the items in the original proposal would have 


been $6,684.26. This, then, provides a simple working formula for a 
valuation of the “additional” work. It is: 


Sub-contractors 


Entire project (Ex. 6) $10,000.48 
Original spec. (Ex’s. 6 & 7) 5,576.00 
“ADDITIONAL EXPENSE” 4,424.48 $ 4,424.48 


Carpentry and labor 


Entire project 5,436.50 
Original Spec. (Ex's 7, 9, 18) 518.00 
“ADDITIONAL WORK” 4,918.50 $ 4,918.50 


Materials 


Entire project (Ex. 6) 2,122.62 
Original spec. (Ex’s 6, 16) 590.26 
"ADDITIONAL MATERIALS” 1,532.36 $ 1,532.36 


Profit 


10 percent of subcontractors 
10 percent of materials 


TOTAL "EXTRA MATERIALS"AND 10% PROFIT . $11,471.01 
FLAT PRICE ORIGINAL SPECIFICATION |7,000.00 


GRAND TOTAL DUE $18,471.01 
PAID ON ACCOUNT | 4,000.00 


BALANCE DUE $14,471.01 
i 


The lesser sum of $304.06 due as reflected under the two contract 
calculation, as compared with a straight cost plus basis, shows up in the 
less than 10 percent profit appellant would have realized had hie performed 
only the original items for a flat price of $7,000.00. | 

On the whole of the evidence, then, appellant was entitled to a judg- 
ment for the full sum due. Appellee made no issue and submitted his case 


on the reasonable value of everything that went into his home. | Actual cost 


plus 10 percent was reasonable, and that in fact was the agreement. 


CONCLUSION 


Appellant proved his case. Appellee made no contest. The court's 
contract formula was contrary to the evidence, the findings of fact cited 
clearly erroneous and insufficient for compliance with Rule 52, F.R.C.P., 
and the award was an arbitrary figure without foundation in the record. 


This court should enter a judgment for appellant in the sum of $14,775.07 


or reverse and remand with such instructions as may be appropriate 


under the circumstances of the case. 
Respectfully submitted, 
EUGENE X. MURPHY 
REX K. NELSON 


211 C Street, N. W. 
Washington, D.C. 


Attorneys for Appellant 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,847 


Appellant, 


v. 


RUSSELL A. CHAMBERS, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DALE L. BUTTON 
COLEMAN L. DIAMOND 


424 Southern Building 
Washington 5, D. C. 


Attorneys for Appellee 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented in the Brief of the Appellant are correctly 


stated; however, appellee presents one additional question. 
| 


The additional question presented by appellee is: 


Whether a party in a trial can proceed at trial to ignore 
his position as set forth in his Complaint, and as clearly 
established in the Undisputed Facts of the Pretrial Findings. 

Appellant attempted throughout the trial herein, and 
attempts in this appeal, to assert the position that the entire 
work performed by the plaintiff appellant was on the basis of 
cost plus 10%, and that there was no other basic agreement 
between the parties herein. Appellant attempts to maintain 
this position despite the fact that his own complaint in the 
original trial in paragraph #2, states: "On or about Septem- 
ber 14, 1959, and on another date subsequent thereto, plain- 
tiff contractor entered into agreements with defendant where- 
in plaintiff undertook to and did remodel the premises on 
Lot 805, square 694, otherwise known as 448 New Jersey 
Avenue, S.E. in the District of Columbia." The appellant, 
in his original Complaint, specifically embraced the agree- 
ment of September 14, 1959. : 

Appellant also attempts to maintain his position despite 
his own recitation in the Undisputed Facts of the Pretrial 
Findings, where it is stated ''The proposed contract was never 
signed by defendant Chambers, but plaintiff Curtis commenced 
the work on the understanding of both parties that the specified 
work would be performed for the sum of $7,000.00."" | 
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(JA The subject writing enumerated certain specific work to be 
done at the said premises for the sum of $7,000.00. The said writing 
was not signed by the defendant Chambers. but the appellant Curtis com- 
menced work on the understanding of both parties that the specified jobs 


would be performed for the sum of $7.000.00. 


The work on the premises proceeded at a rate much slower than 
contemplated by the parties when they discussed the proposed work to 
be done. and the appellee Chambers visited the premises from time to 
time and talked to and saw the appellant Curtis on several occasions. 

At no time during the performance of this work, subsequent to the paper 
writing of September 14, 1959. was there another discussion of money 
or costs between the appellant and appellee. 


When the appellant Curtis finally stated that the work was com- 
pleted, there was a meeting between appellant and appellee at which the 
appellant stated a demand for a final payment of $15,031.63. Appellant 
had previously paid the sum of $4,000.00 to appellant at various times in 
the course of the work. 


Upon the unexpected demand of an additional $15,03 1.63, appellee 
Chambers consulted counsel. Shortly thereafter, the appellant Curtis 
met with counsel for the appellee at the counsel's office, for a discus- 


sion of the case. It was resolved at that meeting, that the appellant 
Curtis would furnish a written list of the extra work which he had per- 
formed for the appellee and for which he demanded the additional 
$15,031.63. At the said meeting, the appellant Curtis characterized the 
additional work as extra work, and in a letter of September 27, 1960 to 
counsel for the appellee, he refers to the extra work" and attached a 
list of the so called extra work (JA 80-81). 


Shortly thereafter, appellant recorded a lien against the appellee 
for the alleged $15,031.63 due, and subsequently filed his suit in this 


action. 
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Because of strong disagreement with some assertions of appel- 
lant's statement of the case, appellee here refers to some of the said 
statements and treats them specifically as follows: 5 


On page 2, appellant states that he explained to Chambers that the 
proposed work be done for a flat price or on the basis of time and 
materials cost plus ten per cent. Appellee here states (JA 75) that the 
appellant and he never at any time discussed a basis of cost plus ten 


per cent. | 


On page 4, appellant states "Curtis undertook the project on a 
cost plus ten per cent basis." This is directly contrary to appellant's 
complaint in his original action and the Undisputed Facts of the Pretrial 
Findings. It is also clearly contrary to the position of the appellant as 
reflected in his letter of September 27, 1960, to counsel for appellee. 


On page 4, appellant states "Chambers was notified," referring to 
the termite damage. Appellee testified at the trial (JA 70-71) that he 
had no notice of any such problem until the entire basement of the 


premises had been removed. 


Also, on page 4, appellant states "Since the base and trim had to 
be replaced"... . appellee states that the base and trim were replaced 
over his objection, and on the assertion of the appellant that it was 


necessary in order to reduce costs, despite the fact that the replacing 


was contrary to the pre-agreement discussions (JA 71-72, 75). 
| 


On page 5, appellant states 'He decided to widen the stairway from 
the 1st to the 2nd floor and move a partition back against it." This 
matter was treated fully at trial (JA 71), and it was developed that the 
change was entirely at the instigation of the appellant to reduce costs. 


Also, on page 5, appellant states "He ordered roof repairs when a 
leak was discovered."' Appellee states that he never had knowledge of a 
roof leak nor a roof repair until this item was presented in the final bill 
to him (JA 74-75). | 
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Also, on page 5, appellant states "he decided on ceramic tile in the 
bathrooms in lieu of aluminum.” Appellee must here object again to the 
impression created by appellant's statement. The question of ceramic 
tile in lieu of aluminum was brought up by the appellant, and upon the 
urging by the appellant, appellee acquiesced in the change from ceramic 


tile to aluminum tile (JA 75). 


Also, on page 5. appellant states "He asked for new jambs and 
trim over the entire house”... . This is a flat misstatement again, as 
the replacement of any jambs andtrim was over the protest of the appel- 
lee. because of the demands by the appellant that it was necessary to 
conserve costs, although appellee had specifically stated his desire in 


pre-agreement discussions to retain the original wood trim (JA 71-72). 


On page 6, appellant states “Curtis discussed the matter of re- 
modeling costs with Chambers in January, 1960, after the work had been 
in progress over two months, and told him it would run considerably 
more than $7,000.00.” Appellee states that this assertion is completely 
untrue (JA 70, 76). 


SUMMARY OF ARGUMENT 


Directing its summary of argument to the questions presented by 
the appellant and as added by the appellee, appellee's summary is offered 


as follows: 


Appellant's question 1 (a) asks whether the Court's Finding of Fact 
is erroneous, wherein the Court found that "plaintiff Curtis commenced 
work on the understanding of both parties that the specified jobs would 
be performed for the sum of $7,000.00 . . . the parties intended the extra 
work to be paid for on a ‘cost plus 10%’ basis." The Court's Finding of 
Fact on this matter clearly could not be erroneous, since the language of 
the Court in making this finding was quoted directly from the Undisputed 
Facts of the Pretrial Findings. 
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Appellant questions in its question 1 (b) the Court's Finding "'plain- 
tiff . . . failed to keep time sheets as to the amount of hours put in on the 
job by his workers ..."' This finding clearly was within the province of 
the Trial Court, was clearly based on the abundance of evidence put 
before the Court, and is well founded. 


| 
Appellant questions, in its question 1 (c), the Court's Finding that 
"on several items his charges are shown to be inaccurate — in his favor — 
by as much as 100%."" The Court's Finding was obviously made on the evi- 


dence presented and was well founded. 


Appellant questions, in its question 1 (d), the Court's Finding that 
"at least five or six items charged to the job at defendant's home were not 
so used." The Court's Finding was obviously made on the evidence pre- 
sented and was well founded. 


In his question 2, the appellant questions whether a Court's memo- 
randum, Findings of Fact and Conclusion of Law is adequate compliance 
with Rule 52, F.R.C.P., so as to enable appellant to properly raise its 
points on appeal where it is discursive, redundant and misstates the 


evidence. 


With respect to this question, this appellee states merely that the 
Court's memorandum, Findings of Fact and Conclusion of Law herein is 


not discursive, nor redundant, nor does it misstate the evidence. 


In his question 3, the appellant questions whether the judgment 
entered by the Court was an arbitrary figure not based on any evidence in 
the record. This appellee states that the judgment entered was not an 
arbitrary figure and could clearly have been derived from the evidence, 
the testimony and records which were submitted at the trial. : 


The additional question raised by appellee is whether a party ina 


trial can proceed at trial to ignore his position as set forth in his Com- 
plaint, and as clearly established in the Undisputed Facts of the Pretrial 
Findings. This appellee states that the possibility of such a course of 
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action on the part of! the appellant and the Court below is clearly and 
directly contrary to the language of Rule 16, F.R.C.P., which Rule states 
“and such order when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest injustice.'’ No 
such modification was requested nor granted at the trial nor before the 


trial in this case. 


ARGUMENT 


ith respect to appellant’s question 1 (a), when it became apparent 
to the parties that a dispute existed as to the payment for the work per- 
formed by the appellant, the appellee Chambers engaged counsel. A con- 
ference was held on September 27, 1960, at the office of appellee's counsel, 
between the appellant Curtis and Mr. Diamond, counsel for appellee. Pur- 
suant to that conference, the appellant Curtis directed a letter (JA 81), 
dated September 27, 1960 to appellee’s counsel in which he said "Pursuant 
to our conversation of this date there is attached hereto copy of the extra 
work we referred to.” Appellant Curtis attached to the subject letter a 
list of twenty-one alleged extras. (JA 80-81) 


It is apparent that at that stage of this matter, the appellant Curtis 
clearly viewed the obligation of the appellee Chambers in the light of a 
basic agreement including services to be performed for the sum of 
$7,000.00, and extra work which was performed over and above the basic 
agreement. 


When the appellant filed his suit, Civil Action No. 3688-60 (JA 3), 

in the second paragraph of his Complaint, the appellant stated ''On or about 
September 14, 1959 and on another date subsequent thereto, plaintiff con- 
tractor entered into agreements with defendant wherein plaintiff undertook 
to and did remodel the premises on Lot 805, Square 694, otherwise known 
as 448 New Jersey Avenue, S.E., in the District of Columbia."" By his 
language in this paragraph, wherein the appellant cited the date of Septem- 
ber 14, 1959, the date of the basic $7,000.00 agreement, and where the 


appellant in the same paragraph referred to agreements, in the plural, 
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with the appellee, the appellant discloses that he still viewed the obliga- 
tions of the appellee in two parts. Had the appellant at that time con- 
sidered that the appellee's obligation was under one arrangement of cost 
plus 10% fee, he would have referred to the arrangement as an agreement 
in the singular. 


At the Pretrial in this case, and as reflected in the Undisputed 
Facts of the Pretrial Order, this position of the appellant was again 
clearly set forth. The language of the Pretrial Order, and the language 


of the Court in its Finding, which language now is attacked by the appel- 


lant, were identical as follows: 


"The proposed contract was never signed by defendant 
Chambers, but the plaintiff Curtis commenced work 

on the understanding of both parties there the speci- 
fied work would be performed for the sum of $7,000.00." 


i 
Rule 16, F.R.C.P., states among other things, "The Court shall 
| 


make an Order which recites the action taken at the conference, the 
amendments allowed to the pleadings and the agreements made by the 
parties as to any of the matters considered, and which limits the issues 
for trial to those not disposed of by admissions or agreements of counsel; 
and such of the same entered controls the subsequent course of the action 
unless modified at the trial to prevent manifest injustice." In Ringling 
Bros. - Barnum & Bailey Combined Shows, Inc. v. Olvera (C.C.A. 9th, 
1941) 119 F.2d 584, the Court there held that pretrial stipulation was 
binding upon the subsequent action even though there had been some evi- 
dence at the trial from which it could be inferred that the disputed con- 
tract was executed in Texas, whereas the pretrial stipulation) showed that 
the contract was made in Florida. It is submitted that the finding of the 
lower Court in this case, with respect to the finding of a basic agreement 
of $7,000.00 was a proper finding. (The foregoing constitutes, also, the 
treatment of the additional question raised by this appellee, as stated in 
the Questions Presented.) | 


Sometime subsequent to the filing of his suit, and even of the pre- 
trial, the appellant obviously discovered that his records were in sucha 
deplorable state that his case was in danger if he had to comply with the 
position he had pursued to that point. 


Directing attention to appellant’s question 1 (b), the alleged time 
sheets offered by the appellant at the trial were clearly suspect, as can 
be seen from their manner of preparation. The form in which they were 
offered as evidence makes it appear almost certain that those alleged 
time records were written up at one sitting and not as day-to-day entries. 
Ordinarily, labor time is maintained by contractors in a small, bound 
booklet which can be easily carried in a foreman's pocket. They cannot 
be satisfactorily kept on large work sheets of paper, paper which inci- 
dentally is most often found in lawyers’ offices. The Court's questions 
on this matter obviously showed the Court's suspicion and its finding on 
this subject was only a proper reflection of those suspicions and well 
based on the evidence offered (JA 39-42). 


Directing attention to appellant’s question 1 (c), the Court's finding 
under attack here was nevertheless well founded in the evidence offered. 
In the list of extras which appellant offered at trial and which list was 
admitted, appellant’s item No. 21 in the list was "install louver doors in 
basement,” at a cost/demanded by the appellant of $90.00 (JA 
Appellee produced his own evidence at the trial, and it was conceded by 
the appellant, that this item could not possibly have justified a total charge 
by the appellant of more than one-half hour of a carpenter's time (JA 60- 
62). This instance illustrates that the charge demanded for this item was 
many times more than 100%, and other items reflected in the testimony 
of equal or perhaps lesser excess charges. 


With respect to appellant's question 1 (d), it should suffice to state 
that in his Complaint, appellant demanded the additional sum of $15,031.63. 
In the conclusion of his Brief herein, the appellant asked a finding of 
$14,775.07. 
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With respect to appellant's question 2, this appellee respectfully 


refers this Honorable Court to the Trial Judge's memorandum, Findings 
of Fact and Conclusion of Law. The appellee can only state that a read- 
ing of the said memorandum will show that it is not discursive, nor 
redundant nor does it misstate the evidence. | 


With respect to appellant's question 3, this appellee believes that 
the judgment entered was not an arbitrary figure but was based upon such 
evidence as was furnished at trial. The appellee submits that the record 
herein will show clearly that the evidence and the testimony) presented by 
the appellant in support of his case was of such a weak, bewildering and 
inconclusive state, that it became encumbent upon the Court to attempt, 
by some means, to derive a finding therefrom. 


The trial Court in this case was able to view the demeanor of the 
witnesses and the parties as they testified and obviously made its findings 
after considering all matters represented and as they were heard at the 
trial. 


CONCLUSION 


The posture of this case, at the time it came to trial, was such that 
it was necessary for the appellant to establish the cost of any work which 
he may have performed for the appellee, in excess of a basic agreement 
which had been recognized by both parties in the amount of $7,000.00. To 
sustain this burden, the appellant came to trial with a frothy maze of 
figures, papers, bills, vouchers, and alleged time sheets. Confronted by 
this mass of minutiae, in most respects unrelated and unassimilated, the 
trial Court had to exercise its sole discretion in arriving at a finding in 
this case. This Court should therefore enter a judgment affirming the 
finding of the Trial Court. 

Respectfully submitted, 


DALE L. BUTTON 
COLEMAN L. DIAMOND 
424 Southern Building | 
Washington 5,D.C. | 
Attorneys for Appelle 


